No. 15012 


Gnited States 
Court of Appeals 


for the Minth Circutt 


UNITED STATES OF AMERICA, 
Appellant, 
VS. 


MONTE L. WOLF, Transferee of the Estate of 
Jennie Wolf, deceased, Appellee. 


Transcript of Record 


Appeal from the United States District Court for the 
District of Oregon 


fe fide “cee 
MAY 24 1956 


PAUL P. O’BRIEN, CLERK 


Phillips & Van Orden Co., 870 Brannan Street, San Francisco, Calif. —5-10-56 


No. 15012 


Anited States 
Court of Appeals 


for the Ninth Circuit 


UNITED STATES OF AMERICA, 
Appellant, 
Vs. 


MONTE L. WOLF, Transferee of the Estate of 
Jennie Wolf, deceased, Appellee. 


Transcript of Record 


Appeal from the United States District Court for the 
District of Oregon 


INDEX 


{Clerk’s Note: When deemed likely to be of an important nature, 
errors or doubtful matters appearing in the original certified record 
are printed literally in italic; and, likewise, cancelled matter appear- 
ing in the original certified record is printed and cancelled herein 
accordingly. When possible, an omission from the text is indicated by 
printing in italic the two words between which the omission scems 
to occur. ] 


PAGE 
Meemerer uo COMmplanit..................2 000 ce oe 
Appeal: 
Certificate of Clerk to Transcript of Record 
wo 5 6 eae 66 Siegler ner fk 
Weeiegnation of Record on (DC)............ 68 
Designation of Record on (USCA).......... 76 
Motion and Order to Consolidate Cases for 
Meare on (USCA ee tier tie... es 79 
Motion for Order Extending Time for Filing 
vocoecl ghatel Wee <2ich i 66 
2 G2 OTF ug 2s 5 Sc 66 
Order Extending Time for Filing and Docket- 
Tae Jaco) Gy a 67 
eravement of Pomts on CUSCA)........... 73 
| Certificate of Clerk to Transcript of Record.... 71 
0, Ln 3 
Exhibit A—Claim for Refund.............. Hale 


| Designation of Contents of Record on Appeal 


os 30 06 One G  e 68 


Designation of the Records for Printing and 
Motion to Waive Printing of Part of Records 
rr 76 


Docket Lmutries ....... .———ee, ee ee 
Findings of Fact and Conclusions of Law...... 
SUGeMIEN, ....... ee 
Minutes of the Court: 


Nov. 2, 1953—-Hearing on Motion to Dismiss 
Complaint... . occu eer eee ee 


Motion and Order to Consolidate Cases for 
Briefs and, HearmmegCWis ©) pe ere 


Motion for Order Extending Time for Filing 
and Docketine Recondi 23) ee 


Motion to Dismiss Complaimt..-.... =... een 
Names and Addresses of Attorneys........... 
Notice of Appeal...22.....--:... -- eee 


Order Consolidating Cases for Hearing and De- 
termination (DC)... 2... ee 


Order Extending Time for Filing and Docket- 
ime Record .....+ acs. e.g eee eee eee 


re- I rial Order ...<. 29555 


Exhibit 1 for Defendant—Computation, Ac- 
quiescence and Decisione ee 


Statement of Points Upon Which Appellant In- 
tems to Relya(USCA) jc eee ee 


Stipulation for the Entry of an Order Consoli- 
dating Cases fortivials,.......5 eee 


33 


6) 


66 


oa 


73 


NAMES AND ADDRESSES OF ATTORNEYS 


CHARLES K. RICH, 

Asst. U. 8. Attorney General, 

Dept. of Justice, Washington, D. C., 
few. LUCKEY, 

United States Attorney, 
VICTOR E. HARR, 

Asst. U. 5. Attorney, 

United States Courthouse, 

Portland, Oregon, 


For Appellant. 


JACOB, JONES & BROWN, 
Pubhe Service Building, 
Portland 4, Oregon, and 

Ss. J. BISCHOFF, 

902 Cascade Building, 
Portland, Oregon, 


For Appellee. 


In the District Court of the United States for the 
District of Oregon 


Civil No. 7098 
MONTE L. WOLF, Transferee of the Estate of 


Jennie Wolf, deceased, Plaantiff, 
VS. 
THE UNITED STATES OF AMERICA, 
Defendant. 
COMPLAINT 


For cause of action against the defendant, plain- 
tiff complains and alleges as follows: 


I. 

This is a civil action and arises under the laws of 
the United States of America providing for Inter- 
nal Revenue, and jurisdiction rests upon Title 28, 
United States Code, Section 1340, and Title 28, 
United States Code, Section 1346. 


sae 
During the calendar years 1942 and 1943, and 
until her death on April 8, 1945, Jennie Wolf was 
a resident of the County of Multnomah, State of 
Oregon and was then and until her death a citizen 
of the United States of America. 


10d, 
Plaintiff herein is the Transferee of the Estate 
of Jennie Wolf by virtue of the provisions of the 
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will of Jennie Wolf wherein her interest in the 
partnership, Alaska Junk Company, vested in her 
three children, the plaintiff herein, Charlotte C. 
Cohon and Blossom M. Grayson. 


1a 

At all times from September 1, 1947, to and in- 
cluding October 30, 1952, Hugh H. Harle was the 
duly commissioned, qualified and acting United 
States Collector of Internal Revenue for the Dis- 
trict of Oregon, and the said Hugh H. Earle is no 
longer in office. 

Ne 

At all times from July 17, 1933 to and including 
August 31, 1947, James W. Maloney was the duly 
commissioned, qualified and acting United States 
Collector of Internal Revenue for the District of 
Oregon, and the said James W. Maloney is no 
longer in office. 

ae 

During all times mentioned herein the decedent, 
Jennie Wolf, kept her personal books and made 
and filed her income and victory tax returns on the 
eash receipts and disbursements and calendar year 
basis. 

VII. 

That during all times during the taxable years 
1942 and 19438, the deceased, Jennie Wolf, was a 
member of a partnership known as Alaska Junk 
Company. Said partnership was comprised of the 
deceased, Jennie Wolf, Rose Schnitzer, Sam Schnit- 
zer and Harry J. Wolf. Said nortnership during 
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all times mentioned herein filed its partnership in- 
come tax information returns on a calendar year 
and accrual basis. 

VILL. 

For the calendar year 1942 Alaska Junk Com- 
pany reported gross sales in the amount of 
$2,038.76 on its partnership incoine tax information 
return filed on or about March 15, 1948. Included 
in said purported gross sales were certain items of 
merchandise delivered to a corporation known as 
Oregon Electric Steel Rolling Mills in the sum of 
$243,975.86, the amount of said items being carried 
on the books of said Alaska Junk Company as ac- 
counts receivable. 

De 

The net income as reported on the information 
tax return of Alaska Junk Company for 1942 was 
in the amount of $236,123.45, of which amount the 
deceased Jennie Wolf reported on her individual 
income and victory tax return the sum of $54,- 
030.86, said tax return being filed on or about March 
15, 1943, and said Jennie Wolf paid said taxes to 
said James W. Maloney, the then Collector of In- 
ternal Revenue for the District of Oregon. 


xe: 

For the calendar year 1943, Alaska Junk Com- 
pany reported gross sales in the amount of $1,463,- 
365.76 on its partnership income tax information 
return filed on or about March 15, 1944. Included 
in said purported gross sales were certain items of 


»merchandise delivered to a corporation known as 


6 Umted States of America vs. 


Oregon Electric Steel Rolling Mills in the sum of 
$103,365.76, the amount of said items being carried 
on the books of said Alaska Junk Company as ac- 
counts receivable. 

XI. 

The net income as reported on the information 
tax return of Alaska Junk Company for the eal- 
endar year 1943 was in the amount of $246,055.71, 
of which the deceased, Jennie Wolf, reported on 
her individual income and victory tax return the 
sum of $56,513.93, said tax return being filed on or 
about March 15, 1944, and said Jennie Wolf paid 
said taxes on or before said date, to said James W. 
Maloney, the then Collector of Internal Revenue 
for the District of Oregon. 


XII. 

In computing the net income of Alaska Junk 
Company for the calendar year 1943, a loss was 
claimed on its income tax information return of 
$202,350.60 for bad debts on account of the afore- | 
mentioned merchandise delivered to Oregon Elec- — 
tric Steel Rolling Mills, the amount of which said 
items had theretofore been carried on the books of 
Alaska Junk Company as accounts receivable. 


pO DNF 
On or about March 3, 1947, the Commissioner of 
Internal Revenue determined that the aforemen- 
tioned loss on account of merchandise delivered to 
Oregon Electric Steel Rolling Mills was in fact a 
capital contribution to said corporation and was 
not a proper bad debt deduction. 
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XIV. 

On or about March 3, 1947, the Commissioner of 
Internal Revenue asserted a deficiency against 
plaintiff herein, Monte L. Wolf, as Transferee of 
the Estate of Jennie Wolf, by reason of the disal- 
lowance of the bad debt deduction that had been 
taken on the income tax return of Alaska Junk 
Company. 

XV. 

On June 2, 1947, the plaintiff, Monte L. Wolf, as 
Lransferee of the Estate of Jennie Wolf, filed his 
petition with the Tax Court of the United States 
contending the determination of the Commissioner 
of Internal Revenue that said accounts receivable 
of Oregon Electric Steel Rolling Mills were in fact 
capital contributions was erroneous. Upon hearing 
the matter, the Tax Court of the United States af- 
firmed the determination of the Commissioner of 
Internal Revenue and judgment was duly made and 
entered against the plaintiff, Monte L. Wolf, as 
Transferee of the Estate of Jennie Wolf, for one- 
third of the amount of $42,273.99. Thereafter the 
plaintiff, Monte L. Wolf, as Transferee of the Es- 
tate of Jennie Wolf, paid the amount of said defi- 
ciency, together with interest on said amount, on 
the 3lst day of December, 1949. Thereafter the 
plaintiff, Monte L. Wolf, as Transferee of the Es- 
tate of Jennie Wolf, prosecuted an appeal from the 
‘Tax Court’s determination to the United States 
Court of Appeals for the Ninth Circuit, which 
Court duly entered its judgment affirming the de- 
termination of the Tax Court. Thereafter the plain- 
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tiff, Monte L. Wolf, as Transferee of the Estate of 
Jennie Wolf, petitioned the Supreme Court of the 
United States for a Writ of Certiorari to review 
the judgment of the United States Court of Ap- 
peals and which Court denied said petitions. 
XV 

On or about December 30, 1949, the plaintiff, 
Monte L. Wolf, as Transferee of the Estate of Jen- 
nie Wolf, paid the deficiency as asserted as afore- 
said and reduced to judgment by the proceedings 
as aforesaid, to Hugh H. Earle, the then Collector 
of Internal Revenue for the District of Oregon, 
one-third of the additional tax in the sum of $42,- 
273.99, together with one-third of the interest on 
said deficiency in the sum of $14,690.21. : 


pO JUL. 

By reason of the income and victory tax pay- 
ments made on the original return of the deceased, 
Jennie Wolf, and the payments made on account of 
the deficiencies asserted by the Commissioner of 
Internal Revenue, together with interest on said 
deficiencies, said taxpayer paid income and victory 
taxes, together with the interest on the deficiencies 
in the amount of $93,915.17, for the taxable year 
1943. 

eV LIT, 

By virtue of the determination of the Commis- 
sioner of Internal Revenue, the judgment of the 
Tax Court of the United States, the affirmance of 
that judgment by the United States Court of Ap- 
peals and the denial of the petition for certiorari 


Monte L. Wolf 9 


by the United States Supreme Court as aforesaid, 
it has been duly adjudicated that the merchandise 
delivered by Alaska Junk Company to Oregon Elec- 
tric Steel Rolling Mill were not sales but were cap- 
ital contributions; that it was erroneously carried 
on the books of Alaska Junk Company as accounts 
receivable and was erroneously included in_ the 
eross Income of the partnership in making said re- 
turns and the income and victory taxes paid by the 
partners on their distributive shares therefrom er- 
roneously paid; that said amounts should have in 
fact been excluded from the gross income of said 
Alaska Junk Company thus reducing the amount of 
the net income reportable by said Alaska Junk 
Company, and thus reducing the amount of income 
reportable by the deceased, Jennie Wolf, on her in- 
dividual income and victory tax return for the tax- 
able year 1943. 
IDS 

The difference in the amount of the income and 
victory tax of deceased, Jennie Wolf, as reported 
on her original income and victory tax return, to- 
gether with the deficiency and interest as herein- 
above set forth, and the correct amount of income 
and victory tax for the taxable year 1943, after 
eliminating from gross income of Alaska Junk 
‘Company the merchandise delivered to Oregon Elec- 
tric Steel Rolling Mill, is $43,738.35. 


XX. 
On or about June 20, 1951, the plaintiff, Monte 
a. Wolf, as Transferee of the Estate of Jennie 
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Wolf, filed with the Collector of Internal Revenue 
on Form 843 a claim for refund of one-third of the 
taxes and interest mentioned in the preceding para- 
eraph, to-wit: $43,738.35, together with interest as 
provided by law, a copy of which is attached hereto 
and by this reference made a part hereof and 
marked Exhibit A. 
XXII. 

On or about August 1, 1951, the Commissioner of 
Internal Revenue notified the plaintiff, Monte L. 
Wolf, as Transferee of the Estate of Jennie Wolf, 
by registered mail that his claim for refund had 
been disallowed. 

XX 

Said sum of $43,738.35 has not been repaid to the 
decedent, Jennie Wolf, and/or the plaintiff herein, 
and the defendant now erroneously and illegally 
withholds from plaintiff one-third of the said sum 
of $43,738.45, and the whole thereof, together with 
interest thereon at the rate of 6% per annum from 
December 31, 1949, as provided by law. 


Wherefore, plaintiff demands judgment, upon the © 
facts and law, against the defendant for the sum of — 


$14,579.45, together with interest from December 
31, 1949, as provided by law. : 


/s/ JACOB, JONES & BROWN, 
Attorneys for Plaintiff. 
Of Counsel: 
/s/ 8. J. BISCHOFE 


Duly Verified. 
[Endorsed]: Filed Julv 31. 1953. 
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CLAIM 
To be filed with the Collector where assessment was 
made or tax paid. 


The Collector will indicate in the block below the 
kind of claim filed, and fill in, where required, the 
certificate on the back of this form. 

[x ] Refund of Taxes Illegally, Krroneously, or Ex- 
cessively Colleeted. 
Wee OK 

Name of taxpayer or purchaser of stamps: Monte 
L. Wolf, Transferee Estate of Jennie Wolf, De- 
ceased. 

Business address: 900 8S. W. First Avenue, Port- 
land, Oregon. 

Residence: 3410 8. E. Woodstoek, Portland, Ore- 
gon. 

1. District in which return Gf any) was filed: 
Oregon. 

2. Period Gf for tax reported on annual basis, 
prepare separate form for each taxable year) from 
Jan. 1, 1942, to Dec. 31, 1948. 

3. Character of assessment or tax: Income and 
Vietory Taxes. 

4. Amount of assessment, $93,915.17; dates of 

‘payment 3/15/43 to 12/31/44 and 12/31/49. 

x 4* * & * 

6. Amount to be refunded plus interest as pro- 

‘vided by law: $14,579.45. 


1% &¥ & & ¥ 
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Exhibit A—(Continued) 


The claimant believes that this claim should be 
allowed for the following reasons: See the attached 


schedule and statements. 


I declare under the penalties of perjury that this 
claim (including any accompanying schedules and 
statements) has been examined by me and to the 
best of my knowledge and belief is true and correct. 


Dated: June 19th, 1951. 


/s/ Monte L. Wolf, Transferee Estate 


of Jennie Wolf, Deceased 


MONTE L. WOLF, Transferee Estate of Jennie Wolf, Deceased 


194.2 
INCOME 
indent oo vcaccee ncn $ 50 
psi) 20) || 0 (| ER EmRRE MN oy 54,030.86 
DEDUCTIONS 


Less 14 Sales Alaska Junk Co. held by 
Tax Court to be Capital Contribution 
(230 G00) ee 


oan OU a 
Wo natignet.../..12022..c........... eee $ 723.04 
rate iincamle UA sc. -c.cc-eccsceoccceeccececcsseeceees 3,496.81 
1943 
INCOME 
TOC) dian ernment ©. Nene nn ores ee: $ .98 
AloskamhinieGo:,...3:22 2 ees 56,913.98 


One-fourth Alaska Junk loss disallowed 


$54,031.36 


(60,993.96) 


$ (6,962.60) 


M202 OO OU NC - 22s: ccs a eee 50,587.65 $107,102.61 


Monte L. Wolf 13 
Exhibit A—(Continued) 


DEDUCTIONS 
I ao oe ee ence caasaects eenen-nennedh. $ 1,000.00 
SM WeOn Ie PRX ........----e-----vencccceorovnnncee 1,879.07 
BUMMER TIGTOTIS. .......-.-------cccescccesacecocorsnecccesceeece 981.09 


One-Fourth Alaska Junk Sales held by 
Tax Court to be Capital Contribution 


(0S 305.76 nner 25,841.44 29,701.60 
$77,401.01 
Soe Se eee $42,068.72 
Nom ee 4,576.24 
VICMOIS 2. 1S sea 3,031.86 
$50,176.82 
Tax paid on original return................ $36,950.97 
Additional tax paid 12/31/49.............. 42,273.99 
Miverest paid 2/31 /49% ........-.c-...c..0.0020 14,690.21 
Mistal tax and interesteccccccccecee-ccceceneee 93,915.17 
Overpayment—Tax and Interest.................0--:-00-0--++ $43,738.35 
One-third by Monte L. Wolf, Transferee.............. $14,579.45 


Statement of Facts and Memorandum in Support of 
Claims for Refund of Sam Schnitzer, Rose 
Schnitzer, Estate of H. J. Wolf and Monte L. 
Wolf, Charlotte C. Cohon and Blossom M. 
Grayson Transferees of the Estate of Jennie 
Wolf for the Tax Years 1942 and 1943: 

The claimants and/or their predecessors in in- 
‘terest were, in the tax years in question, members 
‘of the partnership known as “Alaska Junk Com- 
pany”. 

In said tax years the partnership consisted of 

“Sam Schnitzer, Rose Schnitzer, his wife, Harry J. 
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Exhibit A—(Continued) 
Wolf and Jennie Wolf, his wife. Each owned a one- 
fourth interest in the partnership and received a 
one-fourth interest in the net earnings of the part- 
nership. Jennie Wolf died April 8, 1945, and her 
interest in the partnership vested by virtue of her 
Will in her children, Monte L. Wolf, Charlotte C. 
Cohon and Blossom M. Grayson in equal shares. 

Harry J. Wolf died on the 6th day of February, 
1948, and his interest in the said partnership vested 
by virtue of his will in Monte L. Wolf, Charlotte C. 
Cohon and Blossom M. Grayson in equal shares. 

The said partnership kept its books of account 
and reported its income and expenses in the tax 
years in question on the accrual basis. 

The said partnership filed its income tax return 
for the tax year 1942 on or about March 15, 19438, 
and reported and filed its partnership information 
return on a calendar year basis. In said tax year it 
reported gross receipts from sales (on the accrual 
basis) of $2,038,384.76. The net income of the part- 
nership in said information return was computed 
upon that amount of gross sales, and the income 
tax returns of the individual partners were likewise 
computed upon the basis of that amount of gross 
sales. 

Included in the said gross receipts of $2,038,- — 
384.76 were sales made by the partnership to a cor- — 
poration known as The Oregon Electric Steel Roll- 
ing Mills in the sum of $243,975.86, all of which 
sales were accrued on the books of the partnership 
as of the end of the tax year 1942, were unpaid at 
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Exhibit A—(Continued) 
that time, and were carried on the books of the 
partnership as accounts receivable. 

The net income of the partnership for the tax 
year 1942, as reported in said information return, 
which included the sales made to The Oregon Elece- 
tric Steel Rolling Mills, was the sum of $236,123.45. 
The said net partnership income was reported by 
the individual partners in their individual income 
tax returns as constructively received, in the follow- 
ing amounts: 


eri SO MMMIZERM. . wes ec ce ee $ 64,030.86 
sees SOMMMNIZCDie. .. . we es... 54,030.87 
Rltmeeve Ope Oll ... we mse. ee ee 64,030.86 
Su DIU Ga 0) 54,030.86 
Be ct OPM acuerdo. avs $236,123.45 


The individual partners filed their income tax 
returns for said tax year on or about March 15, 
1943, reporting said amounts in their respective in- 
come tax returns in determining the net taxable in- 
come of each and each paid income tax on the full 
amount of the net income so reported. 

The said partnership filed its income tax returns 
for the tax year 1943 on or about March 15, 1944, 
‘and reported and filed its partnership information 
return on a calendar year basis. In said tax year it 
reported gross receipts from sales (on the accrual 
basis) of $1,463,363.19, the net income of the part- 
‘nership in said information return was computed 
‘upon that amount of gross sales, and the income tax 
‘returns of the individual partners were likewise 
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Exhibit A—(Continued) 
computed upon the basis of that amount of gross 
sales. 

Included in the said gross receipts of $1,463,363.19 
were sales made by the partnership to The Oregon 
Electric Steel Rolling Mills in the sum of $103,- 
365.76, all of which sales were accrued on the books 
of the partnership as of the end of the tax year 
1943 and unpaid at that time, and the amount of 
said sales was carried on the books of the partner- 
ship as an account receivable. 

That the net income of the partnership for the 
tax year 1943 as reported in said information re- 
turn, which included the sales made to The Oregon 
Electric Steel Rolling Mills, was the sum of $246,- 
055.71. That the said net partnership income was 
reported by the individual partners of said Alaska 
Junk Company in their individual income tax re- 
turns as constructively received by said partners in 
1943 in the following amounts: 


Sam Schiizer 7... 2. = $ 66,513.92 
osc ochmitzere....... ie 06,513.93 
Harmy Jewell ...... 66,513.93 
Pennie wWiolii.c......... ———e 56,513.93 

AOU PE ce $246,055.71 


In computing the partnership net income for the 
tax year 1943 the partnership took as a deduction | 
the sum of $202,350.60, which included losses re- 
sulting from sales made by said partnership to The | 
Oregon Electric Steel Rolling Mills in the sum of | 
$202,350.60, which amount had theretofore been car- 
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Exhibit A—(Continued) 
ried on the books of the partnership as an account 
receivable, and which had been reported in the tax 
years 1942 and 1943 as income constructively re- 
eeived on the accrual basis, and included in the in- 
eome for the said years by the individual partners 
as income constructively received and individual in- 
come and surtaxes were paid thereon. 

On the 3rd day of March, 1947 the Commissioner 
of Internal Revenue determined and asserted in- 
come tax deficiencies against each of the four in- 
dividual partners on the asserted ground that the 
merchandise sold by the partnership to The Oregon 
Electric Steel Rolling Mills, as well as advances 
made by the partnership to Oregon Electric and 
payments made by the partnership for the account 
of Oregon Electric, were in reality capital contribu- 
tions by the partners to Oregon Electric and ac- 
eordingly did not constitute sales, advances or pay- 
ments for the account of Oregon Electric, and on 
said date of March 3rd, 1947, The Commissioner 
of Internal Revenue sent to the individual partners 
of the said partnership the 90-day notices of de- 
ficiencies imposed by reason thereof. 

At the time the said deficiency letters were sent 


‘to the individual partners, the partner, Jennie 


’ 


Wolf, was dead; Mrs. Wolf left a Will devising 
‘one-third of her interest in the said partnership to 
‘each of her three children, Monte L. Wolf, Char- 
'lotte C. Cohon and Blossom M. Grayson. Said will 

was duly admitted to probate in the Probate De- 
‘partment of the Circuit Court of the State of Ore- 
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gon for Multnomah County and the decedent’s in- 
terest in the said partnership was thereafter dis- 
tributed to the said three legatees on the Ist day of 
April, 1946, and by virtue of said Will and the dis- 
tribution the said three legatees became the owners 
of the decedent’s partnership interest in the said 
partnership. 

On June 2, 1947 petitions were filed with the Tax 
Court of the United States to review the determina- 
tion of the Commissioner of Internal Revenue as- 
sessing said deficiencies by Sam Sehnitzer, Harry J. 
Wolf and by Monte L. Wolf, Charlotte C. Cohon, 
Blossom M. Grayson as successors to the partner- 
ship interest of Jennie Wolf, deceased. 

While said proceedings were pending before the 
Tax Court of the United States the death of the 
petitioner Harry J. Wolf occurred. He left a Will 
in which he devised his one-fourth interest in the 
Alaska Junk Company partnership to his three 
children, Monte L. Wolf, Charlotte C. Cohon and 
Blossom M. Grayson, in equal shares; his Will was 
duly admitted to probate in the Circuit Court of the | 
State of Oregon for Multnomah County, Probate 
Department, and in said proceeding Monte L. Wolf 
was appointed executor of his Estate, letters testa- 
mentary were duly issued to him as executor, he 
duly qualified as such executor, and has ever since 
been and now is the duly appointed, qualified and 
acting executor of the estate of said Harry J. Wolf, 
deceased; thereafter Monte L. Wolf as executor of 
the Estate of Harry J. Wolf, deceased, was sub- 
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stituted as party petitioner in place and stead of the 
petitioner Harry J. Wolf in the said proceedings 
pending before the lax Court of the United States. 

Thereafter the said proceedings came on for trial 
in the Tax Court of the United States, and a judg- 
ment was duly made and entered therein adjudicat- 
ing, among other things, that the sales of merchan- 
dise by said partnership of Alaska Junk Company 
to Oregon Electric Steel Rolling Mills in the tax 
years 1942 and 1948 did not constitute sales of mer- 
chandise and did not create any liabilities from 
Oregon Electric to the said partnership, but were, 
in reality, capital contributions by the partnership 
to Oregon Electric and losses sustained therefrom 
by the partnership in said tax years did not con- 
stitute deductible bad debt losses; based upon said 
determination, judgment was entered in the Tax 
Court of the United States on the 9th day of No- 
vember, 1949 against each of the petitioners in said 
proceedings as follows: 


Rm CMIMT AGN st ee ee $ 43,287.42 
amy NV OLE SPUN Tris... eee 43,282.00 
Monte L. Wolf, Transferee Estate of 

Jennie Wolf, deceased .......... 14,091.33 


Charlotte C. Cohon, Transferee 
Estate of Jennie Wolf, deceased... 14,091.33 
Blossom M. Grayson, Transferee Estate 
of Jennie Wolf, deceased ........ 14,091.33 
By reason of the fact the Commissioner of In- 
(ternal Revenue determined Rose Schnitzer to be 
not a partner in Alaska Junk Company, no de- 


i 
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ficiency was asserted against her until October 17, 
1949, on which date a formal notice was sent based 
upon the decision of the Tax Court of the United 
States. In said notice he asserted a deficiency of 
$42,273.99, which said deficiency, together with in- 
terest in the sum of $14,795.90, was paid on January 
14, 1950. 

Thereafter and on the 31st day of December, 
1949 each of the said petitioners paid to the Col- 
lector of Internal Revenue for the District of Ore- 
gon the amounts of the deficiencies determined 
against them, as aforesaid, together with interest as 
set forth in the schedules attached hereto. 

Thereafter the said petitioners prosecuted an ap- 
peal from the said judgments of the Tax Court of 
the United States to the United States Court of 
Appeals for the Ninth Circuit; that thereafter judg- 
ments were entered in said court affirming the 
judgments of the Tax Court of the United States 
in said proceedings. 

Thereafter the petitioners filed with the Supreme © 
Court of the United States their petitions for 
Writs of Certiorari to review the judgments of the 
United States Court of Appeals in said proceedings, 
which said petitions were denied. 

By reason of the premises the said judgments of 
the Tax Court of the United States have become 
and are now final. The portion of the deficiencies 
in income tax determined and assessed against 
Monte L. Wolf, Charlotte C. Cohon and Blossom M. 
Grayson, as the successors to the partnership in- 
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Exhibit A—(Continued) 
terest of Jennie Wolf, were paid by each of the 
said Monte L. Wolf, Charlotte C. Cohon and Blos- 
som M. Grayson individually as transferees of the 
Estate of Jennie Wolf, deceased. 

The portion of the deficiencies determined and 
assessed as against the Estate of Harry J. Wolf, 
deceased, was paid by Monte L. Wolf as exceutor 
of said estate. 

By virtue of the income tax payments originally 
made for the tax years 1942 and 1943 when said 
tax returns were filed, plus the payments subse- 
quently made by virtue of the aforesaid determina- 
tions and judgment, the total amount of income tax 
and interest payments that were made for said tax 
years by each of the four partnership interests were 
as follows: 


Smechmitzer .....6.e.c eee eee... $103,006.54 
I usS Si.) ————— a 94,020.86 
iisiate of Wenme Wolf wm .m.. 8... 93,915.17 
Wetebe of Harry. Wolf........... 102,938.06 


By virtue of the said determinations of the Com- 
missioner and the judgments affirming the same re- 
ferred to above, it now appears that the partnership 
erroneously included in the information tax return 
of Alaska Junk Company for said tax years the 
‘sales made by the partnership to the Oregon Elec- 
‘tric Steel Rolling Mills as constructive receipts of 
‘Income, and the partners in their respective in- 
‘dividual tax returns erroneously included in their 
‘returns for said tax years the income resulting from 
the treatment of the sales from the partnership to 


22 United States of America vs. 


Exhibit A—(Continued) 
Oregon Electric Steel Rolling Mills as accrued in- 
come. 

By reason of the erroneous inclusion of the said 
sales as income in said tax years the claimants have 
now recomputed the net income of the partnership 
and their own distributive shares thereof for the tax 
years in question by eliminating therefrom the sales 
made by the partnership to Oregon Hlectrie Steel 
Rolling Mills and the bad debt deduction disallowed 
by the Commissioner of Internal Revenue and ac- 
erued by the partnership as income in said tax 
years, as more fully appears by the amended tax 
returns, copies of which are attached hereto, which 
amended returns were prepared in accordance with 
the determinations of the Commissioner of Internal 
Revenue and of the judgments of the Tax Court of 
the United States affirmed as aforesaid, and by rea- 
son of said recomputation of the tax liability for 
said tax years the true tax lability for said tax 
years of each of the individuals owning partnership 
interests in said Alaska Junk Company is as fol- 
lows: 


SameSechniizers... 2 $56,800.93 
Osea SchiitiZer ns, Pale 50,176.80 
Kstatevot Harry a. Welle. . ... 56,969.72 
Estatevot. Jenme Woolies. @® aT; 50,176.82 — 


The difference between the total amounts of in- 
come tax and interest payments paid by the part- 
ners and their successors in interest, the claimants 
herein, and the amount of the tax liability of each 
of the partners and their successors in interest as 
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computed in accordance with the amended return 
submitted herewith are as follows: 


2) USCA a $46,205.61 
Oo Sho TNs 43,844.06 
ie aetegot liamry Wolf ...........0- 45,968.34 
Monte L. Wolf, Transferee of Jennie 

Pyro, “decedsed 2 ............. 14,579.45 
Charlotte C. Cohon, Transferee of 

Memmie Wolf, decedsed ........... 14,579.45 
Blossom M. Grayson, Transferee of 

Jennie Wolf, deceased ........... 14,579.45 


In summary, these claims are predicated upon the 
facts that the partnership erroneously, as it now 
appears from the decisions of the Tax Court of the 
United States as affirmed, treated the sales to Ore- 
gon Electric Steel Rolling Mills as income from sales 
on its books and accrued the income therefrom, the 
individual partners were on account thereof re- 
quired to and did report these sales as income con- 
structively received by them and actually paid in- 
come and victory taxes thereon, although payment 
for said sales has never actually been received by 
ithe partnership and/or the individual partners, at 
| the same time the Commissioner asserted, and it has 
‘now been judicially determined, that those sales 
i were not sales but capital contributions, and the de- 
duction taken as aforesaid by reason of the failure 
‘of Oregon Electric to pay said liabilities was dis- 

allowed, so that the claimants and their predecessors 
‘in interests paid income taxes on income which was 
“never received actually or constructively. 
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\tM 1068 
fs Servion UNITED STATES 


PARTNERSHIP RETURN OF INCOME 1942 


(Te be Filed Aleo by Syndicates, Pools, Joint Veuturee, Etc.) 
For Calendar Year 1942 


(File this return not later than the 15th day ef the 3d month fellewing the clese ef the 
tarable year) 
(PRINT PLAUNLY NAME AND BUSINESS ADDRESS OF THE ORGANIZATION) 


ae A, ALASKA__JUNK. ae 


on ee nn a en nee 


a cg Portland, Multnomah, “Qnsgon 
(Post office: as: ~ Gate) 


Business or Profession Mec 


’ 
le GROSS INCOME 
‘receipts from business or profession 


ost of goods sold: 

1) Inventory at beginning of year. 

») Merchandise bought for sale | hy WR OO TL 

t) Cost of idecogptecx._freight 3 ee 

1) Total of lines (a), (b), and (c)__. ss 

}) Less inventory at end of year i 

*profit (or loss) from business or profession (item | minus item 2)_.......-- 5125508 5b 
1 € (or loss) from other partnerships, syndicates, pools, etc, (Seate separately name. address, and emount): 

n4& Coast.Railroad.Liquidators,—Portland,.-Oregon-— 2,012 

at on bank deposits, notes, ete... ems || Es 

st on corporation bonds, etc. (except interest to 

e reported in item 7)... (5. Sars Cece AR Set gil. __ 

at oo tax-free covenant bonds upon which a Federal 

Bemeipmidistesetrces ee. $$ a 
|at on Government obligations, etc.: | 


Cl nie, (eee 
ees gee eee Cece | 


ies. ale h e creer 


tin (or loss) from sale or exchange of property other = “Se assets (from Schedule B) | 


»Total income in items 3 to 13 (exter nontaxable income in Schedules A and C)___._ . ) Saas | 978 68 
DEDUCTIONS ¥ 
DMMEN (Rm ist capemttsdteiirtecn) | $__ 333 OF 


ees LC(‘CCCO: C3097 5 


bts (empiain in Schedule eos ee 


‘on of mines, oil and gas wells, timber, etc. (etait (sa Selina 5 eee [eae 
M@itictsoris atithorized by law (aplain in Sthete Fd 90 738 
Total deductions in items 15 to 24 <2 TN 

‘Ordinary net income (item 14 minus item 25) E 
feeeirins Copltal| foil (or. Vous) (iran tine |. coienn 4, Somemry Schedule), | Secccecceeeeeefeccecs 
eterm capital gain (or loss) (fro ine 2, cohenn 4, Sumenary, Schedule H).. 


2 eee 


25 


ul of Lines (2), (f), and (g), column 3 (enter as item 8 (a), page 1)... 222 weno ence eee eee cence eee eee cece Bree. | Soe. || oe 


Amount owned at end ees ay SF 
mt at 1 
of your (wubject to poet OP 
and eurtax) 


etes iseued on or after December |, 1940, and obligations issued on or efter March |, 1941, by the United States 
mcy or instrumentelity thereof (enter amount of interest as item 8 (b), page |) ...------2-2cne---eeeeeeeeecene nee a |e eee bes |eeress, 


3—GAINS AND LOSSES FROM SALES OR EXCHANGES OF PROPERTY OTHER THAN CAPITAL ASSETS. 
(See Instruction 11) 


5, Expense of sale and cost | 6. Depreciation allowed | 7 Cain of loos (cokumn 3 
a 


G 3. Groes sales price | 4. Cost or other of ements eubse- (or allowable) since ac- 
ed of property 2 Date soquired (contract price) besle Dag a ft t plus column 6 mums the 
_—_— Pen | treaty | el steered) 
ee S$ oerorerseeee [Lect Sere eee (cr eer [ames be ane ope) Mere iS Meee eee see ceteca|onse 
Seumni (or) ices) | (@ritér Gbliters 11, page ||)............-.------------.ce-ncneceesnenceneccnneeneeeecnescercenscecescccesee rr err oe 3 
b, Rduclary, or business relationship to you, if any, of purchaser of any of the above lems: _........---------- Boe es See edt sere ete pees 
ove Hers were acquired by you other than by purchase, exploin fully how acquired: ._......----00----0000ce000-o0eeoe eee enone neeeene Penaecesseseerses 


Schedule C.—TAXES. (See Inatruction 19) 


Schedule D.—BAD DEBTS. (See Instruction 21) 
4. Bad debts charged off by 


orgenization if no reserva 
carried on booka 


heck whether deduction claimed represents worthlesa debts charged off [_], or is an addition to a reserve (J. 
Schedule E.—-DEPRECIATION. (See Instruction 22 (a)) 


eh ree 8. Estimated 
fe used remaining | 9 Pationtals 
in accumu- life from E ; 
atarigiele> nity lowable this year 


|. | |) ——§ |, | 


Renan on ana |(Gaean |Peeese sc eee aces ane Se ees, 
a ee ect aa 0s a a a ec ace $ cocellece 
Schedule F.—-EXPLANATION OF DEDUCTIONS CLAIMED IN ITEMS 18 AND 24 
2. Explanation 3, Amount Pier ey 2 Explanation (continued) (cae =i 


ag ew ne wen | wee mewn eneeecceean|aseecees 0 saeewaenas aaceeaorse nanan Benn eee enn nf aae 


Schedule I.—CONTRIBUTIONS OR GIFTS PAID. (See Instruction 29) 


Name and eddress of organization | 
| 
| 


jommunit WGhest = Portland, Orecom cc eee | Se 
wish Welfare Fund = Portland, OPB Or cee cece eee 
Bemace Organization - Portland, Oregon. 21 00. 


_ 


a Cin column 10, Schedule aD) 


EXHIBIT A (cont) 


EXH/BIT A (conr.) 


Schedule en tl SHARES OF INCOME AND CREDITS. (See Instruction 29) Page 4 


|. Name and address of each partner 
te nonresident aliens) 
rere af Se came cw Mlndin crathcr Rikon Malice, Guelily sharice 
Mi the [al tate CACO pas ha 
Erase ai al 


EO wsss Ta Unseed States! Sevines! Bonds) G8 Obliwatiors of certain 
a and Treesury Bonds (line 


mentalities rer the eee 
(f), Schedule 


QUESTIONS 
ST eeeyeee sl GT LE If answer is “Yes,” has the organization in this return taken a deduc- 
organization (partnership, syndicate, pool, j joint venture, tion for any amount of wages or salaries representing an increase or’ 
Meee Horst decrease in rate after Ocister 3, 1942? Answer “Ves” or “No”) 
im filed for preceding year? ... Yes... If so, to which = ge If answer to. second question is “Yes,” attach a 


ts office was it sent? _Portland, Oregon. statement explaining all such increases or decreases. If any of such 
ether this return was prepared on the cash [J or accrual increases or decreases required the prior approval of the National 

War Labor 'Bhard or the Comissioner of Internal Revenue as stated 
her inventories at the beginning and end of the taxable in instruction 15, attach also a copy of the authorization for each of 
3 valued at (a) cost, or (b) cost or market, whichever is such increases or decreases. 

___.---------------------- | 7. Did the organization at any time during the taxable year own directly 
ter basis is used, attach statement describing basis fully, or indirectly any stock of a foreign corporation or a personal holding 
ty used and the date inventory was last reconciled with company, as defined in section 501 of the Internal Revenue Code? 
cre (Answer “Yes” or “No”) a Nee 
— at any time after October 3, 1942, and before the If answer is “Yes,” attach schedule required by Instruction I. 

year have in its employ more than eight individu- | 8. Was return of information on Forms 10% and 1099 filed for the calen- 
hae “Yes” or “No”) ..Y@S dar year 1942? (See Instruction H) _.. Yes... 


AFFIDAVIT (See Instruction D) 


sar (or affirm) that this return (including any accompanying schedules and statements) has been examined by me/us. 
vst of my/our knowledge and belief is a true, correct, and complete return, made in good faith, for the accounting period 
jant to the Internal Revenue Code and the regulations issued under authority thereof. 


‘(ether than partner ar member) preparing return) (Date) (Partner of reammber) (Date) 
7 Ey tes cesecnnancncnren (Wome socs:s) 
be itd sworn to before me this Subscribed and sworn to before me this 
a SY |” Gleicl) ae. _ eee , 194. 
Piiievdctwsdamaing a) = = (tak) ”~”*~*=<CS*“‘SR gt ce ed ema au) 
2 @. G, COVERGGINT PRINTING OFFICE 16—26837-3 
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NJ 


EXHIBIT A (conr.) 


| 1065 
a sciiee UNITED STATES ae 


PARTNERSHIP RETURN OF INCOME 1943 


(To be Filed Also by Syndicates, Pools, Joint Ventures, Etc.) 
For Calendar Year 1943 


or fiscal year beginning... , 1943, and ending... , 1944 
(File this return not laier than the 15th day of the 3d month following the close of the 


Do Not Use These Spaces 


File Code 


Serial No. 


taxable year) 
(PRINT PLAINLY NAME AND 8USINESS ADDRESS OF THE ORGANIZATION) 
District 
a ALASKA JUNK. Qe... at pi Aes 


(Date Received) 
re EE SOONS . Na. First. Wetec 


treet and number) 


=o ee > i amet Oregon. Bed. 


(Cx yor town) 


GROSS INCOME 
‘ipts from business or profession... 
vif goods sold: 

javentory at beginning of year... $28 BR OS. 
| lerchandise bought for sale___ pee, oul zy, 


st of labor, supplies, a 2 at OE re peer ee GO| |x 3 LD ,OD 22, 
| CORSET CVS () Sc |) a $859,981 187, 
$s inventory at end of year... ae-onncnnseneeneeneereeeereeeee| ee BSlFe seam 6B 52UN662) 19. 


ct (or loss) from business or profession (item } minus item 2).______....-----.------------------ 
¢ loss) from other partnerships, syndicates, pools, etc. (State separately name, address, and amount): 


1 bark deposits, notes, Go pein: 179. 09 
t corporation bonds, ete. (except interest to psa 
torted in item 7)..____._..-__-.-.-----.----- OSs UG ee aan ee 1 th ere 
: tax-free covenant bonds upon which a Federal 
Memedtatesource... 5 Reese Serene flee $ SPN ct ate ers eee et | 
Government obligations, etc.: 
om line (h), Schedule A... SN eee eee bee | tr 
om line (1), Schedule A..........------------------ fe weer nenerern cca Ls. eee ee KBD ssees Pe [eer 
BRM fr sale or exchange of property other than capital assets (rmSchadue By [__.. a 
in 
Bile Bee A 


DEDUCTIONS 


a WAeS (do not include compensation for partners). __-_ oan ene nnn ne eee nee nee ee ene 


A in Schedule C).. lepine Se Sec be 8 ee 
are, storm, shipwreck, or other coma, or + thelilta Scere cede) a eee ee eee | 
ed TB Sn | 
BeeiessininSchehieE) 
t zation Birermsercency sacilities (attach statement)......-----------a-----cesccce-eeeeereceeccceenennn- |ennecenee eee 
i f mines, oil and gas calla, (taal, Ce, alba ee 
beGons authorized by law (explain in Schedule F).-..-—_——-———— nee cece 
MEMEO Titers to 4 cence ce pc 
! Mary Met income (item 14 minus item 25)........-.-.--------------2-c0----e-ne-oeeeee sce e gece ae en eee came nces meeneeeeeneeeeeeees 
erm capital gain (or loss) (from line t. column 4, Summary, Schedule H)_ ooo. oo. eencnee-eeeeeceeeeneneceeseeeeeeeeeeeeseees 
Srreapital gain (or Joss) (from lise 2, cohimn 4, Summary. Schedule H).....--2--2------20--ce-eoo-e-cesceceeceeeoeeees emotes sc tet 


28 


Schedule A.— INTEREST ON GOVERNMENT OBLIGATIONS, ETC. (See Instruction 8) Pege 2 
~ 2 anagem | Seal 
gations oF secunties 3 a al aan 

ee ae 
: as of » State, Territory, or political subdivision thereof, or the District of Columbia, or United States possessions... _ {eee ees S| 
ts sued prior to March 1, 1941, under Federal Farm Loan Act, or under such Act as amended........-..00200--0---| oo -2-------a-|eonee- | ceeneceeee--|ocee ee 
an Untied States issued enioribefore:September |, 1917... ca ncnnnecewwecancancececsacencccsnccecnnccenecen=| ocesee-ceae-|ceacen|--oceeenooeee|-cocee 
|: Notes issued prior to December 1, 1940, Treasury Epoand Treasury Certificates of Indebtedness issued prior | ___...--...-.].-2-2. | 02 -eeeeee ee] eee 
ee sa a onl 2 EE Re eee (en a . 
: tates Sevings Bonds and Treasury Bonds issued prior to March 1, 1941-2 ene eee eee ene eee f eee ere | poeeee |Secec ee accee| acs. 
j sof instrumentalities of the United States (other than obligations to be reported in (b) above) issued prior to March 1, 1941_} 2 --} 022 2-] 222. |e 
43 on share accounts in Federal savings and loan associations in case of shares issued prior to March 23, 1942____.....- sxxxxxai[acs| i. eens 
Jatal of lines (c), (f), and (g), column 3 (enter as item 8 (a), page |)_....-----..--222 22-202 eee ee eee e eee eee eee ene veaede Beer (RS ees een cee lecccea 


foterest received or ac- 
Amount owned at end ervued during the yrar 
of year (subject to normal taa 


Notes issued on or after December 1, 1940, and obligations issued on or after March I, 1941, by the United States 
agency or instrumentality thereof (enter amount of interest as item 8 (b), page |) .....--...------------------------ Cee eee eee < eee ners | es 


.B.—GAINS AND LOSSES FROM SALES OR EXCHANGES OF PROPERTY OTHER THAN CAPITAL ASSETS. 
(See Inatruction 11) 


5. Expense of sale and cost | 6. Depreciation allowed 3 cokers 
Kind of propaty 2. Date acquired 3. Gross sales price | 4. eee other of umprovements subse- (or allowable) since ac- 7. Sine leet, ex ae 


eens Ree | SB Rtin eit)” | _ Sum of columns 4 and 5) 
ace. fixtures _ ae $ 310 6 lua 


ummeemni(or) ides) (eriter/as itemii), page 1)... oc nenc cece n eee cee ae eee eee eee Seer ne 3h. a 


lly, fiduciary, or business relofionship to you, if any, of purchaser of any of the obove ifems: ._......_- IGT C Wien: oth) eM ok. 
cabove items were ocquired by you other than by purchase, explain fully how acquired: .___.....-.--.--------- anon ee en nnn eee nnn ne ene =e 
Schedule C.—TAXES. (Seo Inatruction 19) 
Nature : Amount 
moenah..County, = aie Cea NNR ENE TE MRD. PDE EE eae $...13,931...188 


Schedule D.—BAD DEBTS. 


(See Instruction 21) 


4. Bad debts of organization If organization carried a reserve— 
no reserve is carried on 
5. Gross amount added to reserve/6. Amount charged against reserve 


ee “ss i rn nnn nnn oe eo nn nn nnn nn ne on nn on nn nnn ne nn en nn wee 


Schedule 1.—CONTRIBUTIONS OR GIFTS PAID. (See Instruction 29) 
Name and address of organization Amount 
Re ae eee. alts) oe russ Re $......23000|_00. 
G cess alee al em eee oe 21,000) 00. 
Mememcad Cross [Wane enn p ener miaee Jen wnt eter ea O00: 
Ben sharie Torah weeny apa ey OR ret Ctl fee ee A8Q}.00. 


EXHIBIT A (cont) “ 


rg 


Schedule JA—PARTNERS' SHARES OF tNCOME AND CREDITS. (See Inatruction 29) Page 4 
— ———— ee = —— —_—___ 
‘bor rice whem 2. Ordinary wet immpove tess | 5 Nee shortiterm gain (or | 4, Net lone: in (0 
; psa aud ¥ on bag Beavers ey ea or ee | fis FED ee 
here return of Recs or member ta bled in anuther collection dutrict, specify district i at coll ] chaner of capital asseta change of capital assets 
Ht the full tame of any partner was not devoted to the business, the Weninic | (trom Schedule 11 Sum- (from Schedule H, Sum- 
percentage of time devoted must be stated poem f pact) | tary, live 1, column 4) mary, line 2, coluron 4) 
Maczer,. LOlL Se Vista, Portland, Orp.)s$ ——....... fue JL, 250! 13's. 
ee, oconiteer,..LOLL, Suil. Vista, Portiahl | 61,2601 . 
r = 5 : é “all | 
aids WOLL, 3111 5.8. Lauber, Portland, —..|. 2 .-..-... Wear cer Nle-eere oN 


| 
Mei. Wolf, 3111 S.E. Lanbert, Portland,/ury.. — |. |_..81,260 Le | 
. “Te "2 - pee re 


mi 31,5,,0L0 


CONT 


Or Sabai pieirigiartatanea | sires! ob Acearantaar | 55I$ “s pghih aioe fs uid 
INUAT{ON OF SCHEDULE J 


Partially taa-exempt 


6. Wholly taa-caempt obligations 
Wes (a). (b), (c),and (dof | 7. United States Savings Bonds | 8, Obligations of certain instru- 
hedule A) and Treasury Bonds (line mentalities of the Umted 
(c). Schedule A) States (line (1), Schedule A) 


V1. Federal in- | 12, Income and 

come taa paid profits tases 
et source (2 paid to 

a foregn 


10. Charitable 


contributions 


9. Earned income 


percent of 
a = ule 1) grosa amount coun! or 
] b, Interest leas b. Interest less Bitten United States 
a. Principal b. Interest a. Principal arvortizable a. Principal emortizable 7, page 1) [ae 
bond premium bond premium 
| SE 
. 
| a a eS oles Beef foe |S. 


QUESTIONS 
expect te If answer is “Yes,” has the organization in this return taken a deduc- 
*¢ of organization (partnership, syndicate, pool, joint venture, tion for any amount of wages or salaries representing an increase or 
a Beer neleg i pa decrease in rate during the taxable year? (Answer “Yes” or “No”) 
tum filed for preceding year? ______. Yes... Ifso,towhich| = __._...- Co If answer to second question is “Yes,” attach a 
tor’s office was it sent?._.Portland, Oregon statement explaining all such increases or decreases. If any of such 


increases or decreases required the prior approval of the National 
War Labor Board or the Comissioner of Internal Revenue as stated 


hether inventories at the beginning and end of the taxable 
were valued at (a) cost, or (b) cost or market, whichever is 
other basis is used, attach statement describing basis fully, 
why used and the date inventory was last reconciled with 


i 


),€ organization at any time during its taxable year have in its 


in instruction 15, attach also a copy of the authorization for each of 
such increases or decreases. 


7. Did the organization at any time during the taxable year own directly 


or indirectly any stock of a foreign corporation or a personal holding 
company, as defined in section 501 of the Internal Revenue Code? 
(Answer “Yes” or “No”) ...110......... 

If answer is “Yes,” attach schedule required by Instruction J. 


‘oy more than eight individuals? (Answer “Yes” or “No”)|8. Was return of information on Forms 10% and 1099, or Forms V-2 and 
ale W-2, filed for the calendar year 1943? (See Instruction H) ...."es 


AFFIDAVIT (See Instruction D) 


we swear (or afhrm) that this return (including any accompanying schedules and statements) has been examined by me/us, 
tae best of my/our knowledge and belief is a true, correct, and complete return, made in good faith, for the accounting period 
* jursuant to the Interna] Revenue Code and the regulations issued under authority thereof. 


(Address of partner or member) 


and sworn to before me this Subscribed and sworn to before me this 


Mepeeercayiot Pel 04 Seen ieee. secon t mes Cla) 0 aeeeeenrsnune renee Ueete ena! 94”. - 
BEM tcschcctininnclgen) Gay ean nn Coal. 
ng oath) (Title) (Signature of officer administering oath) (Title) 
U. 3. GOVERNMENT PRINTING OFFICE 16—35092-1 ‘ 


EXHIBIT A (cont) 


Monte L. Wolf 31 
[Title of District Court and Cause. ] 


DEFENDANT’S MOTION TO DISMISS 
COMPLAINT 


The defendant moves the Court to dismiss this 
action under Rule 12(b) of the Federal Rules of 
Civil Procedure, because the Court lacks jurisdic- 
tion of this action, in that it affirmatively appears 
from the face of the complaint that the Tax Court 
of the United States made and entered its decision 
in a proceeding instituted by the plaintiff, Monte L. 
Wolf, as transferee of the estate of Jennie Wolf, 
wherein that Court determined there was a de- 
ficiency in income tax due from the plaintiff as 
transferee of the estate of Jennie Wolf, for one- 
third of the amount of $42,273.99 for the taxable 
year 1943; that thereafter the plaintiff, as trans- 
feree of the estate of Jennie Wolf, prosecuted an 
appeal from that Court’s determination to the 
United States Court of Appeals for the Ninth Cir- 
euit which affirmed the judgment of the Tax Court; 
and that thereafter the Supreme Court of the 
United States denied plaintiff’s petition for a writ 
of certiorari to review the judgment of the United 
States Court of Appeals. Therefore, the suit is 
barred by the provisions of Section 322(c) of the 
Internal Revenue Code, because the decision of the 
Tax Court has become final within the purview of 
Section 1140(b)(2) of that Code, and this Court 
Jacks jurisdiction to review that decision under 
Section 1141 thereof. 


32 United States of America vs. 


The defendant also moves the Court to extend its 
time to answer the complaint until the decision on 
this motion. 

October, 1953. 

/s/ ROBERT L. DRESSLER, 
Asst. United States Attorney 


Acknowledgment of Service attached. 
[Endorsed]: Filed October 19, 1953. 


[Title of District Court and Cause. ] 


ORDER 


It appearing to the Court that a motion has been 
filed by the United States of America asking for an 
order of this Court to consolidate these actions for 
hearing and determination; and it further appear- 
ing that good cause exists therefor; it 1s hereby 


Ordered that the above-entitled actions be and 
they are hereby consolidated for hearing and de- 
termination. 


Dated this 19th day of October, 1953. 
/s/ CLAUDE McCOLLOCH, 
District Judge 


[Endorsed]: Filed October 20, 1953. 


« 


) 


Monte L. Wolf 33 
[Title of District Court and Cause. ] 


MINUTES OF THE COURT 
November 2, 1953 


Plaintiff appearing by Mr. 8S. J. Bischoff, of 
counsel, and the defendant by Mr. Leland T. Ather- 
ton, Special Assistant to the Attorney General. 
Whereupon, this cause comes on to be heard upon 
the motion of the defendant to dismiss the com- 
plaint herein, and the Court having heard the argu- 


i ments of counsel, reserves its decision. 


[Title of District Court and Cause. ] 


ANSWER 
Comes now the defendant United States of Amer- 


ica, by Henry L. Hess, United States Attorney for 


— “~~ sf 


— 


the District of Oregon, and Robert L. Dressler, 
Assistant United States Attorney, and in answer to 
plaintifi’s complaint admits, denies and alleges as 
follows: 


I. 


For answer to the allegations contained in Para- 
graph I of the complaint, defendant denies that this 
Court has jurisdiction of this action because de- 
fendant is reliably informed and therefore believes 
that the plaintiff filed a timely petition with the 
Tax Court of the United States for the re-deter- 
mination of a deficiency in income and victory tax 
assessed against him for the taxable year 1943 as 
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transferee of the Estate of Jennie Wolf in a pro- 
ceeding bearing Docket No. 14278, and that the Tax 
Court on November 9, 1949, made and entered its 
decision that there was a deficiency in income and 
victory tax due from him for the calendar year 
1943 in the amount of $42,273.99, which decision has 
become final; and this action is therefore barred by 
the provision of Section 322 (c) of the Internal 
Revenue Code, and this Court lacks jurisdiction to 
review the Tax Court’s decision, in accordance with 
the provisions of Section 1141 of the Internal Rev- 
enue Code. 
ie 

Admits the allegations contained in Paragraphs 
Il, 1 IV, V, VI, Vil, VEL, Dex, XP ee 
XIII and XIV of the complaint. 


ITI. 

Denies the allegations contained in Paragraphs 
XV, XVI and XVII of the complaint, except that 
defendant admits that plaintiff, as transferee of the 
Estate of Jennie Wolf, filed a petition with the 
Tax Court of the United States contending that the 
determination of the Commissioner of Internal Rev- 
enue that certain accounts receivables of Oregon 


Electric Steel Rolling Mills were in fact capital con-. 


tributions was erroneous; and admits that the Tax 
Court affirmed the Commissioner’s determination 
and entered a judgment against the plaintiff for 
the amount of $42,273.99; and further admits that 
plaintiff prosecuted an appeal to the United States 
Court of Appeals for the Ninth Circuit from the 
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'Tax Court’s decision, and that the Court of Appeals 
@amurmed the Tax Court; and that the Supreme 
(Court of the United States denied plaintiff’s peti- 
(ion for a writ of certiorari. 


IV. 
Admits the allegations contained in Paragraph 
XVIII of the Complaint. 
V. 
Denies the allegations contained in Paragraph 
XIX of the complaint. 
VI. 
Admits the allegations contained in Paragraphs 
XX and XXI of the complaint. 


VII. 

Denies the allegations contained in Paragraph 
XXII of the complaint except that defendant ad- 
imits that no part of the sum of $43,738.35 referred 
‘to thereon has been repaid to the decedent, Jennie 
‘Wolf, or to the plaintiff herein. 


VIII. 

For a first, separate and complete defense, de- 
'fendant avers that this Court lacks jurisdiction of 
the subject matter of this action under the pro- 
‘visions of Internal Revenue Code, Section 1141 
(a); and that this suit is barred by the provisions 
of Internal Revenue Code, section 322 (c), because 

(1) the plaintiff in this cause, timely filed a peti- 
tion with the Tax Court of the United States in a 
proceeding bearing docket No. 14278 for the re- 
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determination of the deficiency in income and vic- 
tory tax for the calendar year 1943, asserted against 
him by the Commissioner of Internal Revenue, 
which that Court affirmed in its opinion promul- 
gated July 14, 1949; and 

(2) pursuant to that opinion the respondent filed 
a computation on October 6, 1949, and the peti- 
tioner, the plaintiff herein, on November 7, 1949, 
filed an acquiescence in the computation filed by the 
respondent, whereupon the Tax Court on November 
9, 1949, entered its decision wherein it ordered and 
decided that there was a deficiency in income and 
victory tax due from Monte L. Wolf, the plaintiff 
herein, for the calendar year 1943 in the amount 
of $42,273.99, which has not been reversed or modi- 
fied, and has become final and satisfied. 


aX, 

For a second, separate and complete defense, de- 
fendant further avers that the complaint fails to 
state a claim upon which relief can be granted, be- 
cause defendant is reliably informed and therefore 
believes that in a proceeding heretofore had in the 
Tax Court of the United States, in which Monte L. 
Wolf, the plaintiff herein, was the petitioner, and the 
Commissioner of Internal Revenue was respondent, 
bearing Docket No. 14278, it was, among other 
things, alleged in the petition that the Commission- 
er’s determination that certain accounts receivable 
of Oregon Electric Steel Rolling Mills for merchan- 
dise delivered to it by Alaska Junk Company were 
capital contributions, was erroneous; and that, upon 
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‘hearing the matter, the Tax Court affirmed the Com- 
‘missioner’s determination, and duly entered its de- 
‘cision that there was due from Monte L. Wolf a 
deficiency in income and victory tax for the calen- 
‘dar year 1943 in the amount of $42,273.99 which 
(was paid by him, that he prosecuted an appeal from 
ithe Tax Court’s decision to the United States Court 
of Appeals for the Ninth Cireuit which duly af- 
‘firmed the Tax Court’s decision; and the United 
‘States Supreme Court thereafter denied his peti- 
ition for a writ of certiorari; and the Tax Court’s 
‘decision stands unreversed and unmodified, and has 
‘become final and satisfied, and avers that the mat- 
(ters and things above set forth, which were deter- 
rmined, adjudged and decreed in that decision were 
cand are res judicata between the plaintiff and the 
(defendant, in this cause, under the provisions of In- 
{ternal Revenue Code, section 3772 (d). 


X. 

For a third, separate and complete defense, de- 
fendant further avers, upon information and belief, 
tthat Monte L. Wolf, the plaintiff herein, on No- 
‘vember 7, 1949, filed with the Tax Court of the 
(United States an acquiescence in the computation 
(filed on October 6, 1949 by the respondent with that 
(Court showing a deficiency in income and victory 
(tax for the calendar year 1943 in the amount of 
> $42,273.99, pursuant to the opinion of that court 
promulgated on July 14, 1949, in the proceeding 
bearing Docket No. 14278, instituted by him for the 


re-determination of the deficiency in income and 
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victory tax for that calendar year, asserted by the 
Commissioner of Internal Revenue against him and — 
that accordingly on November 9, 1949, the Tax 
Court duly entered its decision in that proceeding, 
wherein it was ordered and decided that there was 
a deficiency in income and victory tax due from him 
for the calendar year 1943 in the amount of $42,- 
273.99, and defendant further avers upon informa- 
tion and belief, that said decision of the Tax Court 
has not been reversed or modified, and has become 
final and satisfied, wherefore defendant avers that 
said decision or Judgment of the Tax Court is a bar 
to this action and conclusive not only as to matters 
actually presented but as to every ground of re- 
covery that might have been presented; and tha 
plaintiff is estopped by that decision and his ae 
quiescence in the computation of the amount of th 
tax deficiency so ordered and decided by the Tas 
Court from any recovery herein. 


Wherefore, Defendant prays that the complaim 
herein be dismissed and that judgment be entere 
in its favor and against the plaintiff, together wi 
costs and disbursements of this action. 

HENRY L. HESS, 
U. S. Attorney for the District of 
Oregon 
/s/ ROBERT L. DRESSLER, 
Asst. United States Attorney 


[iundorsed]: Filed December 2, 1953. 
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[Title of District Court and Cause. ] 


STIPULATION FOR THE ENTRY OF AN 
ORDER CONSOLIDATING THI ABOVIE 
ENTIPLEIED ACTIONS FOR TRIAL 


It is hereby stipulated by and between the parties 
hereto, by their respective Counsel, that all of the 
above entitled actions be consolidated for trial for 
the reason that the basic issues of law and fact im 
the above entitled actions are the same and the 
nght of the plaintiffs in said actions to recover will 
depend upon the determination of the same basic 
issues of law and fact. 


It is further stipulated that all exhibits that may 
be offered and/or admitted in evidence upon the 
consolidated trial of said actions, shall be deemed to 
have been offered and admitted in each of said cases 
and shall be deemed a part of the record im each 

Mor the said cases without the necessity of filing 
' eopies of said exhibits in all of said cases. 


It is further stipulated, subject to the approval 
' of the Court, that an Order may be entered upon 
| this stipulation without further notice. 


Dated: January 24, 1955. 


/3/ 8. J. BISCHOFPE, 
Attorney for Plaintitfs 
/s/ C. K. LUCKEY, 
Attorney for Defendant 


[Endorsed]: Filed January 24, 1955. 
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PRE-TRIAL ORDER 


At this time the above entitled cause came on for 
pre-trial before the undersigned Judge of the above 
entitled Court. Plaintiff appeared herein by 8S. J. 
Bischoff, his Attorney. Defendant appeared herein 
by and through C. E. Luckey and as its Attorney. 


The following are the agreed facts: 


I. 


During the calendar years 1942 and 1943, and un- | 
til her death on April 8, 1945, Jennie Wolf was a! 
resident of the County of Multnomah, State of Ore- 
gon, and was then and until her death, a citizen of 
The United States of America. 


AE: 


Jennie Wolf was a partner in the partnership of 
Alaska Junk Company during said years, having a’ 
one-fourth interest in said partnership, which part- 
nership interest continued until the date of her 
death; that plaintiff is the transferee of the estate 
of Jennie Wolf, deceased, by virtue of the provi-— 
sions of the will of Jennie Wolf wherein her inter-_ 
est in the said partnership vested in her three chil- : 
dren, the plaintiff herein, and Charlotte C. Cohon” 
and Blossom M. Grayson, each of them acquiring a’ 
one-third in said partnership interest of said Jennie’ 
Wolf, deceased. 
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At all the times from September 1, 1947, to and 
including October 31, 1952, Hugh H. Earle was the 
duly commissioned, qualified and acting United 
States Collector of Revenue for the District of 
Oregon and the said Hugh H. Earle is no longer in 
office and was not in office at the time of the com- 
meneement of this action. 


INE 


At all the times from July 17, 1983, to and in- 
eluding August 31, 1947, James W. Maloney was 
the duly commissioned, qualified and acting United 
States Collector of Internal Revenue for the Dis- 
trict of Oregon and the said James W. Maloney is 
no longer in office and was not in office at the time 
of the commencement of this action. 


V. 


During all the times mentioned herein, the dece- 
dent Jennie Wolf kept her personal books and 
made and filed her income and victory tax returns 
on the cash receipts and disbursements and calen- 
Mar year basis. 

Vat 


During the taxable years 1942 and 1948, while 
said Jennie Wolf was a member of said partner- 
ship of Alaska Junk Company, the said partnership 
kept its books of account and filed its partnership 
‘Income tax information returns on a calendar year 
and accrual basis. 
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VIt. 


For the calendar year 1942, Alaska Junk Com- 
pany reported gross sales in the amount of $2,038,- 
384.76 on its partnership income tax information 
return filed on or about March 15, 1943. Included in 
said gross sales, were certain sales of merchandise 
made and delivered to a corporation known as 
“Oregon Electric Steel Rolling Mills” in the sum 
of $243,975.86, the amount of said items being car- 
ried on the books of said Alaska Junk Company as 
accounts receivable. 


Calin: 


The net income, as reported on the information 
tax return of Alaska Junk Company for 1942, was 
in the amount of $236,123.45 of which amount, the 
deceased, Jennie Wolf, reported on her individual | 
income and victory tax return the sum of $54,- 
030.86, said tax return being filed on or before 
March 15, 1943, and the said Jennie Wolf paid the 
said taxes due thereon to said James W. Maloney, 
the then Collector of Internal Revenue for the Dis-: 
trict of Oregon. 

IX. 


For the calendar year 19438, Alaska Junk Com-— 
pany reported gross sales in the amount of $1,463,- 
365.76 on its partnership income tax information 
return filed on or before March 15, 1944. Included 
in said gross sales, was merchandise sold and deliv- 
ered to the said corporation known as “Oregon 
Electric Steel Rolling Mills’? in the sum of $103,- 
365.76, the amount of said item being carried on 
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the books of said Alaska Junk Company as an ac- 
count reecivable. 
X. 

The net income as reported on the information 
tax return of the Partnership Alaska Junk Com- 
pany for the calendar year 1943 in the amount of 
$246,055.71 of which the deceased Jennie Wolf re- 
ported on her individual income and victory tax 
return, the sum of $56,613.93, said tax return being 
filed on or before March 15, 1944, and said Jennie 
Wolf paid the taxes due thereon on or before said 
date to said James W. Maloney, the then Collector 
of Internal Revenue for the District of Oregon. 


XI. 

In computing the net income of Alaska Junk 
Company for the calendar year 1943, a loss was 
claimed on its income tax information return of 
$202,350.60 for bad debts on account of the afore- 
mentioned merchandise sold and delivered to said 
Oregon Electric Steel Rolling Mills, the amount of 
which said items had theretofore been carried on 
the books of the Alaska Junk Company as accounts 
receivable. 

XII. 

On or about March 3, 1947, the Commissioner of 
Internal Revenue determined that the aforemen- 
tioned loss on account of merchandise sold and de- 
livered to Oregon Electric Steel Rolling Mills con- 
stituted a capital contribution to said Corporation 
and was, therefore, not a proper bad debt deduc- 
tion. 
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Xe. 

On or about March 3, 1947, the Commissioner of 
Internal Revenue determined a deficiency in in- 
come and victory tax for the calendar year 1943 
against plaintiff herein, Monte L. Wolf, as Trans- 
feree of the Estate of Jennie Wolf, by reason of the 
disallowance of the said bad debt deduction that 
had been taken on the information tax return of 
Alaska Junk Company. 


XIV. 

On June 2, 1947, the plaintiff, Monte L. Wolf, as 
transferee of the Estate of Jennie Wolf, filed his 
petition with The Tax Court of the United States 
in Docket No. 14278 contending that the determina- 
tion of the Commissioner of Internal Revenue, to 
the effect that said accounts receivable of the Ore- 
gon Electric Steel Rolling Mills were in fact capital 
contributions, was erroneous. Upon hearing the 
matter, the Tax Court of the United States deter- 
mined the issues in favor of the Commissioner of 
Internal Revenue and promulgated its finding of 
fact and opinion on July 14, 1949. : 
The Court withheld entry of its decision, pur- 
suant to Rule 50 of its Rules of Practice, for the 
purpose of permitting the parties to submit compu- 
tations of the proper tax liability pursuant to the 
Court’s opinion. The Commissioner filed his com: 
putation on October 6, 1949, showing a total liabil: 
ity of $42,273.99 due and owing by the transferees 
of the Estate of Jennie Wolf, deceased. On Novem: 
ber 7, 1949, the plaintiff Monte L. Wolf, as one 0: 
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the transferees of the Estate of Jennie Wolf, filed 
his acquiescenee in the computation submitted by 
the Commissioner. Thereafter, on November 9, 
1949, the Court entered its final order and decision 
determining a deficiency on the part of the plain- 
tiff Monte L. Wolf, as transferee of the Estate of 
Jennie Wolf, in income and victory tax for the 
calendar year 1943, for one-third of the amount of 
$42,273.99, being the amount of the deficiency as- 
sessed against the three transferees of Jennie Wolf 
by reason of the said determination. 

Thereafter, on January 4, 1950, the plaintiff 
Monte L. Wolf, as transferee of the Estate of Jen- 
nie Wolf, prosecuted an appeal from the decision of 
The Tax Court of the United States Court of Ap- 
peal for the Ninth Circuit. The Ninth Circuit ren- 
dered a per curiam opinion under date of July 24, 
1950, affirming the decision of the Tax Court. On 
October 30, 1950, the plaintiff Monte L. Wolf as 
transferee of the Estate of Jennie Wolf, petitioned 
the Supreme Court of the United States for a writ 
of certiorari to review the judgment of the Court of 


. Appeals. The Supreme Court denied certiorari on 
-@anuary 2, 1951 (340 U.S. 911). 


CC Oa 


Lhe parties stipulate that the findings of fact and 
the opinion of the Tax Court and the per curiam 
opinion and judgment of the Court of Appeals for 
the Ninth Cireuit are to be considered as part of 
the evidence and record before this Court; that said 
findings of fact and opinions are reported in the 
report of the Tax Court proceedings entitled Sam 
Sehnitzer, ct al vs. Commissioner of Internal Rev- 
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enue at 13 T.C. 48, and in the report of the Court 
of Appeals proceeding of the same name at 183 F. 
2d, 70; and that said reports are hereby incorpo- 
rated and made a part of this stipulation. 

XV. 

On December 30, 1949, plaintiff Monte L. Wolf, 
as transferee of the Estate of Jennie Wolf, paid the 
deficiency asserted as aforesaid and determined by 
the said judgment, to Hugh H. Earle, the then Col- 
lector of Internal Revenue for the District of Ore- 
gon, the amount so paid by plaintiff being $14,- 
091.33, being one-third of the total of the deficiency 
determined as against the three transferees of Jen- 
nie Wolf, deceased. 

XVI. 

By reason of the income and victory tax pay- 
ments made on the original return of Jennie Wolf 
and the payments made on account of the defi- 
elencies determined by the Commissioner of Inter- 
nal Revenue and affirmed by The Tax Court of th 
United States as aforesaid, together with the — 
est on said deficiencies, the said taxpayer and her 
three transferees paid income and victory taxes, to- 
gether with the interest on the deficiencies, in the 
amount of $93,915.17 for the taxable year 1943. 


XVII. : 

By virtue of the determination of the Commis: 
sioner of Internal Revenue, the decision of the Tax 
Court of the United States, the affirmance of tha’ 
decision by the Court of Appeals for the Ninth Cir 
cuit and the denial of the petition for certiorari bs 
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the United States Supreme Court, as aforesaid, it 
has been adjudicated in effect that the merchandise 
sold and delivered by Alaska Junk Company to 
Oregon Electrie Steel Rolling Mills were not sales 
but capital contributions. 

As a result of said adjudication, it follows that 
the “sales” to Oregon Electric Steel Rolling Mills 
were erroneously carried on the books of the Alaska 
Junk Company as accounts receivable; they were 
erroneously included in the gross income of the 
partnership for 1942 and 1943; the income and vic- 
tory taxes paid by the partners including Jennie 
Wolf on their distributive shares therefrom under 
the original returns, were erroneously paid; and the 
amounts of such “sales” should have been excluded 
from the gross income of Alaska Junk Company, 
thus reducing the amount of the net income report- 
able by said Alaska Junk Company, and thus re- 
ducing the amount of income reportable by the 
deceased, Jennie Wolf, on her individual income 
and victory tax return for the taxable year 1948. 


XVIITI. 

On or about June 21, 1951, plaintiff Monte L. 
Wolf, as transferee of the Estate of Jennie Wolf, 
filed with the Collector of Internal Revenue for the 
District of Oregon, on Form 843, a claim for re- 
fund of one-third of tax and interest, to-wit, one- 
third of the sum of $43,738.35, together with inter- 
est thereon as provided by law, a copy of which 
-¢laim is attached to the complaint herein. It is stip- 
ulated that the copy of the claim attached to the 
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complaint herein is a true and correct copy of the 
claim filed as aforesaid and may be marked and 
admitted as “Plaintiff’s Pre-trial Exhibit No. 1”. 


XIX. 


On or about August 1, 1951, the Commissioner of 
Internal Revenue notified the plaintiff, as trans- 
feree of the Estate of Jennie Wolf, by registered 
mail, that his said claim for refund had been dis- 
allowed. 


XX. 


That the said sum of $43,738.35 has not been re- 
paid to the decedent Jennie Wolf and/or her trans- 
ferees and/or the plaintiff herein. 


XXII. 


In its returns for the years 1942 and 1943, the 
partnership, Alaska Junk Company, reported sales, 
costs of sales, gross profits, other incomes, total in- 
comes, deductions and net incomes as follows: 


1942 1943 
Salles... ae eee ee $ 2,038,384.76 $ 1,463,363.19 
Cost of Sale 1,331,840.34 521,662.19 
Grose’ prohts.._...2. ee $ 706,544.42 $ 941,701.00 
Other income.............. ee. 2,410.12 4,782.31 
Total Ineame... ee $ 708,954.54 $ 946,483.31 
Deductions. ....200........2 eee (a) 472,831.09 (a) 700,427.60 
Net income....cn.cccscseeeceeeceeeeeeee $ 236,123.45 $ 246,055.71 _ 


(a) Total deductions claimed for 1942 and 1943 included bad 
debts in the respective amounts of $1,971.24 and $206,008.92. 
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In computing the amount of the refund claimed 
by the plaintiff, as set forth in the elaim referred 
to in paragraph XVIII, the plaintiff eliminated 
the merehandise sold and delivered to Oregon Elee- 
trie Steel Rolling Mills in the amount of $248,- 
975.86 and $103,365.76 from the gross sales re- 
ported in the original returns of the partnership, 
as aforesaid, thus computing the refund on the 
basis of gross sales in the amount of $1,794,408.90 
and $1,359,997.43 for the years 1942 and 1943, re- 
spectively. 

SOX TEE 

In computing the amount of refund elaimed by 
plaintiff, as set forth in the claim referred to in 
paragraph XVIII, the plaintiff used the same eost 
of sales reported in the original returns of the 
partnership, that is, $1,831,840.34 and $521,662.19 
for the vears 1942 and 1943, respectively. The 
plaintiff did not climinate the cost of the merchan- 
dise sold and delivered to Oregon Electrie Steel 
Rolling Mills, that is, plaintiff did not reduce the 
cost of sales as reported in the original returns of 
the partnership by the actual cost of the merehan- 
dise sold and delivered to Oregon Electrie Steel 
Rolling Mills. 

DL 

The parties stipulate that the merchandise sold 
and delivered to Oregon Electrie Steel Rolling Mills 
for the years 1942 and 1943, the amounts of which 

have been excluded from gross income in comput- 
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ing the refund elaimed by the plaintiff, had a cost 
of $159,589.43 and $36,849.89, respectively. 


XXYV. 

The diiference in the amount of income and vic- 
tory tax of the deceased, Jennie Wolf, as reported 
on her original ineome and victory tax return for 
1943, together with the deficiency and interest paid, 
as aforesaid, and the amount of ineome and vietory 
tax for the taxable year 19438 after eliminating from 
cross sales of the partnership (Alaska Junk Com- 
pany) the merehandise sold and delivered to Oregon 
Eleectrie Steel Rolling Mills, is the sum of $39,- 
075.29. 

The difference in the amount of income and vie- 
tory tax of the deceased, Jennie Wolf, as reported 
on her original income and victory tax return for 
1943, together with the deficieney and interest paid, 
as aforesaid, and the amount of income and victory 
tax for 1945 after eliminating from gross sales of 
the partnership (Alaska Junk Company) the mer- 
chandise sold and delivered to Oregon Electric Steel 
Rolling Mills and the cost of said merchandise, is 
the sum of $24,487.71. 

The parties stipulate that the above computations 
are true and correct and that in the event the 
Court shall determine that the proseeution of this 
action is not barred by Section 322(e) of the In- 
ternal Revenue Code of 1939, or by the principle of 
res adjudieata, and/or the doctrine of collateral 
estoppel, the judgment to be entered in favor of the 
plaintiff and the other two transferees of the Estate 
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f Jennie Wolf, deceased, shall be in accordance 
with and for the amount of overpayment shown in 
Whichever of the above computations is determined. 
by the Court to be applicable under the cirenm- 
stances, to-wit: 
One-third of $39,075.29 or $13,025.09 for each 
of said transferees; or 
One-third of $24,457.71 or $8,162.57 for each 
of said transferees, 
as the case may he; (plus interest as provided 
by law). 
AXVI. 

That in the computation submitted by the Com- 
missioner of Internal Revenue on October 6, 1949, 
pursuant to Rule 50 of the Tax Court’s Rules of 
Practice, as indicated in paragraph XIV above, the 
amount of sales which the Tax Court conelnded 
were capital contributions were not eliminated from 
the gross sales as originally reported by the part- 
nership, nor was the cost of such sales eliminated 
from the cost of goods sold as originally reported 
by said partnership. That the plaintiff, as trans- 
feree of Jennie Wolf, deceased, on November 7, 
1949, filed his acquiescence in the computation sub- 
mitted by the Commissioner of Internal Revenue, 
and that on November 9, 1949, the Tax Court en- 
tered its final order and decision in the matter. A 
true and correct copy of said computation, acquies- 
ence and decision is attached hereto, and it is 
Stipulated that the same may be admitted in evi- 
dence and marked as “Defendant’s Pre-Trial Ex- 
bit 1”. 
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RXVAL, 

The Tax Court proceedings entitled ‘‘Sam 
Schnitzer et al v. Commissioner of Internal Reve- 
nue’, Docket Nos. 14208, 14209, 14278, 14279, 14280 
and 14372, reported in 13 T.C. 48, are as shown and 
contained in the transcript of record No. 12471, 
which transcript accompanied the petition for a 
writ of certiorari to the United States Court of 
Appeals for the Ninth Circuit. It is stipulated by 
the parties that said transcript is a true and cor- 
rect copy of the pleadings, findings of fact, opinion 
and decision of the Tax Court in said proceedings, | 
and pertinent testimony and evidence adduced 
therein, together with the petition for review and 
per curiam opinion and judgment of the Court of 
Appeals for the Ninth Cireuit. It is further stipu- | 
lated that said copy of the transcript of the Tax 
Court proceedings as aforesaid may be marked and 
admitted in evidence as “Joint Pre-Trial Exhibit 
No. 1. 


Defendant’s Pre-Trial Exhibit No. 1 


The Tax Court of the United States 
Washington 
. 


Docket No. 14278 
Monte L. Wolf, Petitioner, vs. Commissioner of In- 
ternal Revenue, Respondent. 
Decision 


Pursuant to Opinion of the Tax Court promul- 
gated July 14, 1949, the respondent filed a computa- 


: 
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tion on October 6, 1949, and the petitioner, on 
November 7, 1949, filed an acquiescence in the com- 
putation as filed by the respondent. Now, therefore, 
it is 

Ordered and Decided: That there is a deficiency 
in income and victory tax due from this petitioner 
for the calendar year 1943 in the amount of $42,- 
273.99. 


/s/ Luther A. Johnson, Judge 
Entered: Nov. 9, 1949. 


[Title of Tax Court and Cause No. 14278. ] 
Respondent’s Computation for Entry of Decision 


The attached proposed computation is submitted, 
on behalf of the respondent, to The Tax Court of 
the United States, in compliance with its opinion 
determining the issues in this proceeding. 

This computation is submitted in accordance with 
the opinion of the Tax Court, without prejudice to 
the respondent’s right to contest the correctness of 
the decision entered herein by the Tax Court, pur- 
‘Suant to the statutes in such cases made and pro- 
‘vided. 


/s/ Charles Oliphant, Chief Counsel, 
Bureau of Internal Revenue 
‘Of Counsel: 
Wilford H. Payne, Division Counsel, 
John H. Pigg, Leonard A. Marcussen, Special 
Attorneys, Bureau of Internal Revenue 
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CrTS:N WD-Recomp. 
P: LAM: MWM 
AUDIT STATEMENT 
In ret Monte L. Wolf, Transferee, 
Estate of Jennie Wolf, Deceased, Transferor, 
3R10 S. E. Woodstock Boulevard 
Portland, Oregon 
Docket Mo. 14278 


Tax Liatility for the Taxable Year Ended December 31, 1913. 


Deficiency 
Income and Victory Tax $4.2, 273.99 


Recomputation of tax liability prepared in accordance with the 
Opinion of The Tax Court of the United States promulgated July 1k, 


19h9. 
Year 193 
Schedule 1 
Income Victory 
Tax Tax 
Net income as disclosed by the deficiency 
notice dated March 4, 1917 $103, 2h2.40 $107,102.56 
As adjusted, based on the Opinion of 
The Tax Court of the United States 
promulgated July 14, 19h9 No Change No Change 


Transferee liability for income and 
Victory tax (No Change) $79, 224.96 


Income and Victory tax liability 
disclosed by the return, Account 


#35353, Oregon District 36,950.97 
Deficiency in income and Victory tax « $42,272099 


DEFENDANT'S PRE-TRIAL EXHIBIT No. 1 - 
(Continued ) 
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Plaintiff’s Contentions 
Plaintiff contends as follows: 


i 


That since the partnership reported its income on 
the acerual basis and the sales made to Oregon 
Eleetric Steel Rolling Mills were regarded by the 
partnership as bona fide sales and carried on the 
books as accounts receivable, the partnership was, 
as a matter of law, compelled to report the said 
sales as a part of its gross income and to include 
the same as gross income in reporting the distribu- 
tive shares of the partners and in the net income of 
the partnership; that the partners were, as a matter 
of law, compelled to report in their individual in- 
come tax returns as income, the amount reported 
by the partnership as their distributive shares 
which included the income from the sales made to 
‘said Oregon Electric Steel Rolling Mills and the 
“individual partners, including Jennie Wolf, did in- 
‘elude in her individual income tax return for the 
‘year 1943, her distributive share of the income of 
ithe partnership as it was reported by the partner- 
‘ship in its information return, which included in- 
‘come from the sales to Oregon Electric Steel Roll- 
iing Mills as aforesaid, and Jennie Wolf paid the 
‘Income taxes and victory taxes due thereon; that 
‘since the Commissioner of Internal Revenue dis- 
‘allowed the loss resulting from the failure of the 
‘Oregon Electric Steel Rolling Mills to pay said 

account receivable for the merchandise sold to it as 

aforesaid, and the Commissioner elected to treat 
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the delivery of the merchandise by the partnership 
to said corporation as a contribution to capital of 
the corporation, and determined a deficiency by rea- 
son of the disallowance of said bad debt loss deduc- 
tion, and the Court affirmed the determination of 
the Commissioner, the payment of taxes on the por- 
tion of the income determined to be capital contri- 
bution, was erroneous and resulted in an over- 
payment in that the delivery of said merchandise 
by the partnership to the said corporation could 
not be sales and capital contributions at the same 
time, and since said delivery of merchandise would 
not constitute sales, it was improperly included in 
the net income and the taxes paid thereon were 
erroneously paid. 
ie 

This action to recover the taxes erroneously paid 
as aforesaid, is not barred by Section 322(c) of the 
Internal Revenue Code, but comes within the pro- 
vision of Subdivision 2 of the exceptions to Section 
322(¢) of the Internal Revenue Code, in that the 
amount collected was in excess of the amount com- 
puted in accordance with the decision of the Board 
(Tax Court); that the claim for refund did not 
accrue until after the affirmance of the Commis- 
sioner’s determination by the Courts and the pay- 
ment of the deficiency determined thereby, and the 
Tax Court of the United States had no jurisdiction, 


referred to herein, to determine any refund, either | 
in the original decision or in the judgment entered | 


upon the computation under Rule 50. 
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IIf. 

The judgment of the Tax Court of the United 
States is not res adjudicata in that the subject mat- 
ter of the proceeding in the Tax Court of the 
United States was not the same as in this action 
and the proceedings in the two cases were be- 
tween different parties. The Tax Court of the 
United States had no jurisdiction under the plead- 
ings in that proceeding to determine the present 
claim for refund. 


Defendant’s Contentions 


it. 
This Action is Barred by Section 322(c) of the 
Internal Revenue Code of 1939. 

The present suit involves the same tax for the 
same taxable year 1943 as was involved in the pro- 
ceedings instituted by the plaintiff and related tax- 
payers before the Tax Court of the United States 
for redetermination of the deficiency in respect of 
their income tax for that taxable year. 

Under the circumstances this action is barred by 
Section 322(c) of the Code. With certain excep- 
tions not applicable here, the statute expressly pro- 
vides that when a petition is filed with the Tax 
Court, which was the case here, no suit shall be 
instituted in any court for recovery of any part of 
“the tax for the taxable year” in respect of which 
the Commissioner of Internal Revenue has deter- 
mined a deficiency. 

The important thing with this statute is the fil- 
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ing of a petition in the Tax Court, rather than the 
decision of the Court. The taxpayer who elects to 
invoke the jurisdiction of the Tax Court must ac- 
cept this consequence, and it is clear under the de- 
cided cases that the plaintiff has no right to sue 
the United States in this case. 


i idl 
The Determination of the Tax Court Is Res 
Judicata 
In the alternative, if this Court does not con- 
sider that Section 322(c) of the 1939 Code effec- 


tively bars this action, then it is barred by an | 
application of the principles of res judicata. The © 


same tax liability, the same tax year, and the same 
parties or their privies are involved in the instant 
suit as in the prior adjudication. 

Upon hearing the same matter in the prior pro- 
ceedings, the Tax Court decided the issues raised 
by the pleadings in favor of the Commissioner of 
Internal Revenue and promulgated its findings of 
fact and its opinion on July 14, 1949 (13 T.C. 43). 
The Court withheld entry of its final order and de- 
cision, pursuant to Rule 50 of its Rules of Prac- 
tice, for the purpose of permitting the parties to 
submit computations of the proper tax liability pur- 
suant to the Court’s opinion. 

The Commissioner filed his computation on Octo- 
ber 6, 1949, showing a total lability of $42,273.99 
due and owing by the transferees of the Estate of 
Jennie Wolf, deceased. The plaintiff, one of the 
transferees of said Estate, along with the other 
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transferees, had ample opportunity under Rule 50 
to present their objections to the Commissioner’s 
computation of their tax lability in accordance 
with the Court’s opinion. 

Instead of objecting to the Commissioner’s com- 
putation, plaintiff and the other transferees of the 
Estate of Jennie Wolf, deceased, acquiesced on No- 
vember 7, 1949, in the computation submitted to the 
Court by the Commissioner, and the Court entered 
its order and decision accordingly on November 9, 
1949. This final order and decision, determining a 
deficiency of $42,273.99 due and owing by said 
Estate, was affirmed on January 4, 1950, by the 
Court of Appeals for the Ninth Cireuit (183 F.2d 
70). 

It is now too late, it 1s submitted, for the plain- 
tiff and the other taxpayers to ask that any errors 
in the Rule 50 computation be corrected. The deci- 
sion of the Tax Court which was affirmed by the 
Court of Appeals for this Circuit is a final decision 
which set at rest forever all questions litigated or 
which might have been litigated. 

The plaintiff, it is submitted, has already clearly 
had his day in Court, and should not be permitted 
to relitigate the same issues in this Court, as a plain 
matter of justice and equity. 


IIT. 
Plaintiff’s Recovery is Properly Denied on 
Grounds of Estoppel. 
In the alternative, if this Court does not consider 
‘that Section 322(c) and/or the principle of res 
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judicata effectively barred this action, then it is 
contended that the plaintiff is estopped by the deci- 
sion of the Tax Court and by his acquiescence in — 
the computation of the tax deficiency so ordered 
and decided by the Tax Court, as aforesaid, from 
any recovery herein. 


Issues of Fact 


it. 
There are no issues of fact for determination. — 


Issues of Law 


I. 

Whether this action is barred by Section 322(c) 
of the Internal Revenue Code of 1939, because of 
the prior proceedings instituted before the Tax 
Court of the United States under the provisions of 
Section 272(a) of said Code? 


IT. 

Whether, in the alternative, the decision of the 
Tax Court of the United States, affirmed by the 
Court of Appeals for the Ninth Circuit, is res judi- 
eata upon a suit for the recovery of any part of the 
tax paid in satisfaction of the deficiency in tax so 
determined in the Tax Court proceedings? 


ITI. 
Which of the computations set forth in paragraph 
XXV of this Pre-Trial Order is applicable under 
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the circumstances in the event the Court shall de- 
termine that this action is not barred under Section 
322(c) of the Internal Revenue Code of 1939 or by 
the principle of res judicata, that is, whether the 
amount of overpayment is $39,075.29, as contended 
by the plaintiff and the other transferees of the 
Estate of Jennic Wolf, deceased, or $24,487.71 as 
contended by the defendant? 


Plaintiff’s Exhibits 
Plaintiff’s Exhibit No. 1: Claim for Refund. 


Defendant’s Exhibits 
Defendant’s Exhibit No. 1: Computation, Ac- 
quiescence and Decision. 


Joint Exhibits 

Joint Exhibit No. 1: Transcript of the Record 
in Tax Court proceedings titled: ‘‘Sam Schnitzer 
et al v. Commissioner of Internal Revenue. Docket 
Nos. 14208, 14209, 14278, 14279, 14280, 14372. 

Certain exhibits have heen identified and re- 
ceived as pre-trial exhibits, the parties agreeing, 
with the approval of the Court. that no further 
identification of said exhibits is necessary and it is 
Stipulated that said exhibits shall be received in 
“evidence as a part of the stipulated facts. 


The Parties hereto waive trial by jury and agree 
to the foregoing Pre-Trial Order and stipulate that 
this action shall be submitted to the Court for de- 
fermination upon this Pre-Trial Order and the 

ipulated facts set forth therein. 
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The Court bemg fully advised in the premises; 
now 
Orders. that the foregoing Pre-Trial Order shall - 
moet be amended exeept by consent of both Parties 
or to prevent manifest injustice: and it is further’ 
Ordered. that this Pre-Trial Order supersedes all’ 
pleadings. . 
Dated xt Portland. Oregon. this 28th day of Feb- 
ruary. LOB®. 
sy GUS J. SOLOMON, 
Judge 
Avproved: 
se & J. Bisehoif 
sf R. S&S. Jaeob 
Attorners for Plaintiff 
‘gy C. E. Iweker 
Attorney for Defendant 
s’ John D. Piero 
Of Counsel for Defendant 


[Endorsed]: Filed Feb. 28. 1955. 


[Title of Distriet Court and Canse.] 


FINDINGS OF FACT AND CONCLUSION 
OF LAW 


This cause having duly come on for trial. plait 
tiff anneared herein by S. J. Bisehoff, his Att 
ney. the defendant appeared herein by C. 


Va 
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Locker. United States Attermer for the Duscruct of 
Oreewt, ami by John D. Piveo. its atterners: where- 
Gponm the cause was sebmuited te the Conrt wpoc 4 
stipalstnen ef fucks comtuimed im the Pre-trial Or- 
Ger eofered bereen os thy Zeeh day of Febrwars. 
1955, and upee the exhibiss descrited thercua, briefs 
bf the respevtive parties were submatted and argu- 
ment mace to the Court. the Court sew renkes und 


les herem tne followime: 


Pindines of Pact 

The Court Gues hereby sfopt. amd makes as its 

fies. of fact. all of the facts comtuimed im the 
uniom af the parties imeurperaied im the afere- 

yal Pre-trial Order os if beret fully and of 
meth set forth. 

Upes ike aferesaid fimdines of fact. the Ceurt 

es hereby make amd tle herein the follewim:: 


Comebzsioms ef Law 
I. 

hat the clai: for refund fled by the plainti# 
| deseribed im the fielimes of fact is wet barred 
the provisions ef Section 322(¢) of the Internal 
emme Code ami the Court has jurtsdictien of 
‘Suit upem sail claim by virtue of the exception 
3 te Section S22(c) of the Intermal Revemme 
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Ane 

The plaintiff’s cause of action is not barred by 
the principles of res judicata or collateral estoppel. 
ery. : 
In computing the amount of refund to which) 
plaintiff is entitled, there should be eliminated the 
cost of merchandise sold and delivered to Oregon | 
Electric Steel Rolling Mills and the costs of sales 
reported in the original return should be reduced | 
by the actual cost of the merchandise sold and de- 

livered to Oregon Electric Steel Rolling Mills. 


IV. 

Plaintiff is entitled to a judgment against the 

defendant for the sum of $13,025.09 with interest 

thereon at the rate of 6% per annum from Decem- 

ber 30, 1949, to the date of payment as required by | 

law, together with his costs and disbursements in- | 
curred herein. 


Dated: August 19, 1955. 
/s/ CLAUDE McCOLLOCH, 
Judge. 
Acknowledgment of Service attached. 


[Endorsed]: Filed Aug. 19, 1955. 
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In the District Court of the United States for the 
District of Oregon 
Civil No. 7098 
MONTE L. WOLY, Transferee of the Estate of 


Jennie Wolf, Deceased, Plaintiff, 
VS. 
THE UNITED STATES OF AMERICA, 
Defendant. 
JUDGMENT 


Upon the findings of fact and conclusions of law 
duly made and filed herein, it is 


Ordered and Adjudged that the plaintiff Monte L. 
Wolf, Transferee of the Estate of Jennie Wolf, de- 
ceased, do have judgment for and recover of and 
from The United States of America, the defendant 
herein, the sum of $13,025.09 with interest thereon 
sat the rate of 6% per annum from December 30, 

1949, to date of payment as required by law, and 
that plaintiff have judgment for his costs and dis- 
| bursements incurred herein in the sum of $........ 
i as taxed by the Clerk of this Court. 


Dated: August 19, 1955. 
/s/ CLAUDE McCOLLOCH, 
Judge 
Acknowledgment of Service attached. 


[Endorsed]: Filed August 19, 1955. 


Fe 
en 
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[Title of District Court and Cause. ] 


NOTICE OF APPEAL 


To: Monte L. Wolf, Transferee of the Estate of 
Jennie Wolf, Deceased, Plaintiff, and to Jacob, 
Jones € Brown and S. J. Bischoff, his Attor- 
neys: 


Notice is hereby given that the United States of 
America, defendant above-named, hereby appeals to 
the United States Court of Appeals for the Ninth 
Circuit from the final Judgment entered in this ac- 
tion on August 19, 1955 in favor of plaintiff and 
against. defendant. 


Dated: October 14, 1955. 


C. E. LUCKEY, 
U.S. Attorney, District of Oregon — 
/s/ VICTOR E. HARR, | 
Asst. U. 8. Attorney, 
Of Attorneys for Defendant 


[Endorsed]: Filed October 14, 1955. 


[Title of District Court and Cause. ] 


MOTION 


Comes now defendant, by and through its attor- 
neys, C. E. Luckey, United States Attorney for the 
District of Oregon, and Victor E. Harr, Assistant™ 
United States Attorney, and moves the Court for 
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an order extending the time for filing the reeord on 
appeal and docketing the within aetion in_ the 
United States Court of Appeals for the Ninth Cir- 
euit to ninety days from October 14, 1955, the date 
of filing of Notice of Appeal. This motion is based 
on the grounds that The Solicitor General requires 
additional time to eonsider said appeal fully. 


Dated: November 9, 1955. 


C. &. LUCKEY, 
U.S. Attorney, Distriet of Oregon. 
/s/ VICTOR KE. HARR, 
Asst. United States Attorney. 


[Endorsed]: Filed Nov. 10, 1955. 


[Title of Distret Court and Cause. ] 


ORDER 


This matter coming on to be heard ex parte upon 
motion of defendant for an order extending time 
for the filing of the reeord on appeal and doeketing 
the within action in the United States Court of Ap- 
peals for the Ninth Cireuit, to enable The Solicitor 
General to have additional time to consider said ap- 
peal, and the Court. bemeg fully advised in the 
premises, 


It is ordered that the time for filing the reeord 
on appeal and docketing the within action be and 
it is hereby extended to ninety days from October 


: 
‘4, 1955, the date of filing of the Notiee of Appeal. 
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Dated at Portland. Oregon, this 14th day of No 
vember, 1955. 


s/ CLAUDE MeCOLLOCH, 
Judge. 


[Endorsed]: Filed Nov. 14, 1955. 


[Title of District Court and Cause. ] 


DESIGNATION OF CONTENTS OF RECOR 
ON APPEAL 


To the Clerk of the Above-entitled Court: 


Defendant designates the entire record, ncludin 
this designation. to he forwarded to the Uniteé 
States Court of Appeals for the Ninth Cireuit 1 
the appeal of the above-entitled case. 


Dated at Portland, Oregon, this 30th day of De 
eember, 1955. 
C. B. LUCEEY, 

U. S. Attorney for the District 

Oregon. 
‘3/ VICTOR E. HARR, 

Asst. U. S. Attorney, 

Of Attorneys for Defendant. 


Certifieate of Service attached. 
[Endorsed]: Filed Dec. 30, 1955. 
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DOCKET ENTRIES 

11953 

July 31—Fuled complaint. 

ue. I—Issued summons to Marshal. 

Aug 7—Filed summons with Marshal’s return. 

Oct. 5—Motion by Atty. Dressler for extension of 
time denied.—F. 

Det. 19—Filed def’s motion to consolidate with Civ. 

7097, 7099, 7100, 7101 and 7102. 

Oct. 19—Filed def’s motion to dismiss complaint. 

Oct. 19—Entered order consolidating with Civ 7097 
and 7099 to 7102 inc.—McC. 

Oct. 20—Fuled above order. 

"Nov. 2—Record of hearing on motion US to dismiss 

and order reserving decision.—McC. 

. 2—Filed answer. 


July 2—Entered order setting for pretrial confer- 
ence on Sept. 20, 1954 and for trial on Seni. 28, 
1954.—McC. 

Pept. 10—HEntered order resetting for P.T.C. on 
Nov. 15, 1954 and for trial on Nov. 16, 1954.— 
McC. 

wet. 28—Hniered order striking P.T.C. and trial 
dates —McC. 

Dec. 1j—Entered order setting for pre-trial confer- 
ence Jan. 31, 1955.—F. 

1955 

fan. 5—Enitered order setting for trial on Feb. 23. 
1955.8. 
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1955 

Jan. 24—Filed stipulation for consolidation. 

Feb. 16—Entered order setting for trial on March 
1, 1955.—S. 

Feb. 28—Entered order allowing Pltf to April 1 
and Deft to May 10 to file briefs and PIltf to 
June 1 to reply.S. 

Feb. 28—Filed and entered order of consolidation 
with Civ 7097-7099-7100-7101 and 7102 for trial. 
—S. 

Feb. 28—Filed and entered pretrial order.—S. 

Mar. 29—Filed Pltfs brief. 

May 10—Entered order extending time 30 days to 
file Govts. Brief.—S. 

May 26—Entered order extending time to July 10, 
1955 to file Defts brief. Filed—McC. 

July 8—Filed Def’s brief. 

July 25—Record of arguments on merits and sub- 
mitted.—McC. 

Aug. 19—Filed and entered findings of fact and con- 
clusions of law.— McC. 

Aug. 19—Filed and entered judgment.—McC. 

Oct. 14—Filed Notice of Appeal by U. 8S. (copy 
mailed). 

Nov. 10—Filed motion of U. 8. for extension of 
time to file appeal. 

Nov. 14—Filed and entered order allowing Deft 90 : 
days from Oct. 14 to file and docket appeal.— | 
McC. 

Dec. 30—Filed and entered order to forward ex- | 
hibits.—McC. 
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1955 

Dee. 30—Filed designation of contents of record on 
appeal. 

1956 


Jan. 3—Filed reporter’s transcript July 25, 1955. 


[Title of District Court and Cause. ] 


CERTIFICATE OF CLERK 


United States of America, 
District of Oregon—ss. 


I, R. DeMott, Clerk of the United States District 
Court for the District of Oregon, do hereby certify 
that the foregoing documents consisting of Com- 
plaint; Defendant’s motion to dismiss complaint; 
Order consolidating cases for hearing; Record of 
hearing on motion to dismiss complaint; Answer ; 
Stipulation for entry of order consolidating actions 
for trial; Pre-trial order; Findings of fact and 
‘conclusions of law; Judgment; Notice of appeal; 
Motion for order extending time to docket appeal; 
(‘Order extending time to docket appeal; Designa- 
ition of contents of record on appeal; and Tran- 
‘script of docket entries, constitute the record on 
‘appeal from a judgment of said court in a cause 
‘therein numbered Civil 7098, in which The United 
‘States of America is the defendant and the appel- 
lant and Monte L. Wolf, Transferee of the estate of 
‘Jennie Wolf, deceased is the plaintiff and appellee; 
‘that the said record has been prepared by me in 
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accordance with the designation of contents of rec- 
ord on appeal filed by the appellant and in accord- 
ance with the rules of this court. 


In Testimony Whereof I have hereunto set my 
hand and affixed the seal of said court in Portland, 
in said District, this 24th day of January, 1956. 


[Seal] R. DE MOTT, 
Clerk. 
/s/ By THORA LUND, 
Deputy. 


re 


[Endorsed]: No. 15012. United States Court of | 
Appeals for the Ninth Cireuit. United States of 
America, Appellant, vs. Monte L. Wolf, Transferee 
of the Estate of Jennie Wolf, deceased, Appellee. 
Transeript of Record. Appeal from the United 
States District Court for the District of Oregon. 


Filed: January 26, 1956. 


Vay 2A UdewP 0’ BINGEN, 
Clerk of the United States Court of Appeals for 
the Ninth Circuit. 
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In the United States Court of Appeals for the 
Ninth Cireuit 


INO; 15012 
UNITED STATES OF AMERICA, Appellant, 


VS. 
MONTE L. WOLF, Transferee of the Estate of 
JENNIE WOLF, Deceased, Appellee. 


STATEMENT OF POINTS UPON WHICH 
APPELLANT INTENDS TO RELY 


The District Comt erred in the following re- 
spects: 
ie 
In coneluding and holding as a matter of law 
that the plaintiff was not barred from claiming a 
refund of the taxes involved in his suit. 


Jia 
In concluding and holding as a matter of Jaw that 
plaintiff’s cause of action is not barred by the prin- 
‘ciples of res judicata or collateral estoppel. 


ie 

In the alternative, in that judgment in favor of 
ithe plaintiff was for an amount contrary to its 
(Conclusion of Law No. III and contrary to the 
‘stipulated facts contained in paragraphs X-XTV, 
XXV and XXVI of the Pre-Trial Order, which 
facts the District Court adopted and made as its 
‘Findings of Fact and which indicate that the judg- 
Ment should not be more than the smaller amount 
‘set out in the aforesaid paragraphs of the Pre- 
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Trial Order in the event its Conclusions of Law are 
sustained. 
eV. 
In not concluding and holding that refund of the 
amount involved is barred by Section 322 of the 
Internal Revenue Code of 1939. 


Ae 
In not coneluding and holding that the decision 
of the Tax Court of the United States published in 
3 Tax Court Opinions 43 is res judicata and barred 
recovery in the District Court in respect to the in- 
come taxes paid by plaintiff for the same taxable 
years as were involved in the Tax Court proceeding. 


VI. 
In not coneluding and holding that the plaintiff’s 
cause of action is barred by the principles of res 
judicata and/or collateral estoppel. 


VIL. 
In not entering judgment in defendant’s favor 
and against the plaintiff. 
Dated this 30th day of January, 1956, at Port- 
land, Oregon. 


C. E. LUCKEY, 
United States Attorney for the Dis- 
trict of Oregon. 
/s/ VICTOR E. HARR, 
Assistant United States Attorney. 


Affidavit of Service by mail attached. 
[Endorsed]: Filed Feb. 2, 1956. Paul P.) 
O’Brien, Clerk. 
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[Title of U. 8. Court of Appeals and Causes 15011, 
15012, 15013, 15014, 15015.] 


MOTION TO CONSOLIDATE CASES FOR 
BRIEFS AND HEARING 


Comes now the appellant, United States of Amer- 
ica, by and through C. E. Luckey, United States 
Attorney for the District of Oregon, and Victor E. 
Harr, Assistant United States Attorney, and moves 
the Court for an order of consolidation of the above- 
entitled cases for hearing and determination in the 
above-entitled Court, and further that a consolid- 
ated brief be permitted to be filed herein in respect 
to all of the above-entitled causes. 

In support of this motion appellant represents 
that the said causes were consolidated for trial and 
determination in the court below and that the record 
submitted was considered by the Court as applic- 
able to a determination of each of the said causes; 
that the said actions all grew out of a consolidated 
proceeding before the Tax Court of the United 
States in the case of Sam Schnitzer et al. vs. Com- 
missioner, 138 T.C. 438, and the decision of that 
Court in that proceeding. 


Dated at Portland, Oregon this Ist day of Feb- 
‘Truary, 1956. 


C. E. LUCKEY, 
U.S. Attorney for the District of 
Oregon 
/sf VICTOR E. HARR, 
Asst. U. S. Attorney 
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So Ordered: 


/3/ WILLIAM DENMAN, 
United States Circuit Court Judge 
/s/ WM. HEALY, 
/s/ WALTER L. POPE, 
Judges, U. S. Court of Appeals for 
the Ninth Circuit 


Certificate of Service by Mail attached. 


[Endorsed]: Filed Feb. 6, 1956. Paul P. O’Brien, 
Clerk. 


[Title of U. S. Court of Appeals and Causes. ] 


DESIGNATION OF THE RECORDS FOR 
PRINTING AND MOTION TO WAIVE 
PRINTING OF PART OF RECORDS 


Appellant, United States of America, in accord- 
ance with Rule 17(6), Rules of the United States 
Court of Appeals for the Ninth Cireuit, hereby 
designates for printing the following parts of the 
records in the above-entitled cases material to the : 
consideration of the appeals and further moves as : 
follows: 

1. Designates for printing the entire record in 
the case of United States vs. Monte L. Wolf, Ex- 
ecutor of the Estate of Harry J. Wolf, Deceased 
(No. 15,011), with the exception of Joint Exhibit 
No. 1. : 

2. Moves for an order that the record in the - 
aforesaid case of United States vs. Monte L. Wolf, | 
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Executor of the Estate of Harry J. Wolf, Deceased 
(No. 15,011), shall also constitute the record in the 
ease of United States vs. Manuel Schnitzer, Harold 
Schnitzer, Leonard Schnitzer, Executors of the 
Estate of Sam Schnitzer, Deceased (No. 15,015), 
and it shall be unnecessary to print the record in the 
said case (No. 15,015) with the exception only of 
the following portions of the record in said case 
(No. 15,015) which shall be printed: 

(a) Pre-trial order (excluding exhibits). 

(b) Findings of fact and conclusions of law. 

(c) Judgment order. 

(d) Notice of appeal. 

3. Designates for printing the entire record in 
the case of United States vs. Monte L. Wolf, Trans- 
feree of the Estate of Jennie Wolf, Deceased (No. 
15,012), including all exhibits attached thereto save 
and except for Joint Exhibit No. 1. 

4. Moves for an order that the record in the 
aforesaid case of United States vs. Monte L. Wolf, 
Transferee of the Estate of Jennie Wolf, Deceased 
(No. 15,012), shall also constitute the record in the 
eases of United States vs. Blossom M. Grayson, 
Transferee of the Estate of Jennie Wolf, Deceased 
(No. 15,013), and United States vs. Charlotte C. 
Cohon, Transferee of the Estate of Jennie Wolf, 
Deceased (No. 15,014), and it shall be unnecessary 
to print the records in the said eases (No. 15,013 and 
No. 15,014) with the exception only of the following 
portions of the records in each of said cases (No. 


15,013 and No. 15,014) which shall be printed re- 
spectively : 
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(a) Pre-trial orders in each of the cases (No. | 
15,013 and No. 15,014). (Excluding exhibits.) 

(b) The findings of fact and conclusions of law in 
each of said cases (No. 15,013 and No. 15,014). 

(c) The judgment orders in each of said cases 
(No. 15,013 and No. 15,014). 

(d) Notice of appeal. 


5. Moves that all of the records in the aforesaid 
eases, including Joint Exhibit No. 1, may be re- 
ferred to by either party in briefs and/or argument, 
even though not designated for printing, as if the 
entire records in said cases had been printed. 


6. Designates additionally for printing in the : 
printed records in United States vs. Monte L. Wolf, | 
Executor of the Estate of Harry J. Wolf, Deceased | 
(No. 15,011), and in United States vs. Monte L. 
Wolf, Transferee of the Estate of Jennie Wolf, 
Deceased (No. 15,012), the following: 

(a) Statement of points upon which defendant- — 
appellant intends to rely; 

(b) Motion and order for consolidation of these 
eases for briefing and hearing; and 

(c) This designation and order. 


The undersigned states to the Court as the reason 
for not printing the complete records in cases num- 
bered 15,018, 15,014 and 15,015 that the printing 
thereof would involve repetition of matter already 
included in cases numbered 15,011 and 15,012, re- 
spectively, and the undersigned further submits that 
the cost of printing Joint Exhibit No. 1 would be 
excessive. 
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Dated: February 24, 1956. 


/s/ CHARLES K. RICE, 
Acting Asst. Attorney General, 
Attorney for Appellant 


Certificate of Service attached. 


[Endorsed]: Filed Feb. 27, 1956. Paul P. O’Brien, 
Clerk. 


